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Remaining Unreconciled: Philanthropy and Indigenous 
Governance in Canada
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Toronto Metropolitan University

Abstract

Canadian philanthropic foundations are increasingly engaged in reconciliation-focused ac-
tivities with Indigenous peoples. However, reconciliation can uphold colonial relations if 
care is not taken to support the resurgence of inherent Indigenous governance systems. I 
therefore argue that to the extent that Canada and the philanthropic community are serious 
about decolonizing their relationships with Indigenous nations, Canadian tax law will need 
to find ways to defer to Indigenous leaders who prefer not to reconcile every aspect of their 
political systems with the Canadian state. The paper identifies the Income Tax Act as part of 
what upholds settler colonialism within the philanthropic sector, specifically exploring how 
the concept of “qualified donee status” impedes inherent Indigenous leaders from engaging 
with philanthropic foundations on their own terms. Examples of inherent Indigenous gover-
nance systems are provided. 

Introduction

Colonization is nearly always a legal process (see Williams 1992). Whether it be papal bulls 
issued by Popes of centuries past in the name of claiming Indigenous lands (e.g. Williams 
1992, 71–81), the design and implementation of Indian residential schools in Canada (Truth 
and Reconciliation Commission of Canada 2015, 1, Pt. 1: 151–61), or the taking up of treaty 
lands for resource extraction projects that conflict with Indigenous peoples’ territorial juris-
diction (e.g. Grassy Narrows First Nation v. Ontario [Natural Resources] 2014 at 3 and 4), 
among other examples, colonialism is not something that happens outside of the law as much 
as something that happens through it. While we can learn to see colonialism at play by look-
ing for its most egregious manifestations, of which there is ample evidence (e.g. Obomsawin 
1993; Irlbacher-Fox 2009; Pasternak 2017; Pasternak and King 2019; Poon 2020), a more rig-
orous approach is to trace its metastasized formations (e.g. Wolfe 2016). It does us little good 
to say colonialism ended only because, say, Indian residential schools have formally closed, 
when the colonial impulse that gave rise to them only pivoted to create the 60s Scoop and the 
Millennial Scoop, for example (Swidrovich 2004, 73, 89; CBC 2018). For those interested in 
promoting decolonization in Canada, then, developing the ability and emotional fortitude to 
trace colonialism in its covert yet enduring formations is a basic requirement.

1Dr. Damien Lee is racially white and was adopted into Fort William First Nation as a baby and in accordance 
with Anishinaabe law. He grew up on- and off-reserve and is a Fort William First Nation band member. He 
was raised as Anishinaabe and identifies as such. Moreover, Dr. Lee worked in the Canadian and international 
not-for-profit sector for nearly a decade before starting his bachelor’s degree.
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This paper does just that, but with a focus on one aspect of the Canadian legislative 
apparatus. Here, I consider one way in which colonialism—or, more accurately, settler 
colonialism (Wolfe 2006)—structures the relationship between philanthropic foundations 
and Indigenous peoples to perpetuate the longstanding Canadian project of displacing 
inherent Indigenous governance systems. By “inherent,” I mean those Indigenous political 
orders (and the people who have authority to lead within them) that draw their authority 
from sources beyond and before the Canadian state’s presumption of sovereignty (e.g. 
Henderson 2006, chapter 4). Philanthropic foundations in Canada operate within specific 
legal matrices, which include the federal Income Tax Act. While this gives structure to 
philanthropic activity in Canada, it also harbours an eliminatory element, which I unpack 
in this article. In short, the act prevents foundations from giving money directly to those 
inherent Indigenous leaders who, based on their inherent authority, do not see the need 
to have their activities reimagined as “charitable” or their governance bodies legitimated 
as “qualified” through settler governments’ recognition (Paulette Senior qtd. in Senate 
of Canada 2019, 98). This is a colonialism of the present. Inherent Indigenous leaders 
should not be made to seek federal or provincial recognition as a prerequisite to accessing 
philanthropic support. To require them to do so is another way of saying that their authority 
is not as legitimate as European-derived concepts of governance and law. In short, inherent 
Indigenous governance systems can remain unreconciled with the Canadian state and still 
be legitimate (Manley-Casimir 2012, 138).2

This paper proceeds as follows. First, I provide a critical outline of the Canadian civil 
society sector, briefly tracing how colonialism moves through it. This is important ground 
to cover because any anti-colonial analysis of the philanthropic sector must be able to show 
how civil society is not immune to or outside of settler colonialism (e.g. Carverhill 2020). 
Settler colonialism is stable in part because it structures and moves through society invisibly 
(Coulthard 2014), normalizing certain asymmetrical relationships while undermining 
governance systems that do not align with state culture (e.g. Tomiak 2016; Willmott 2020). 
This discussion provides a footing on which to then outline the key argument of this paper: 
that Canadian charity law is complicit in the colonial project. I show this through a discussion 
about current tax law and a proposed amendment, where something known as “qualified 
donee status” and definitions of “charitable purpose” marginalize inherent Indigenous 
governance systems. To the extent that Canada and the philanthropic community are 
serious about decolonizing their relationships with Indigenous nations (Trudeau 2018), 
Canadian tax law will need to make room for inherent Indigenous political authority. I thus 
focus the middle sections of the paper on explaining why inherent Indigenous governance 
systems should be given the deference they deserve and what philanthropic foundations are 
currently doing to promote reconciliation. I close with a call for philanthropic foundations 
to find better ways to support inherent Indigenous leaders who refuse to jump the hoops 
of Canadian charity law.

2 Indeed, the very survival of inherent Indigenous legal and political systems might depend on non-
reconciliation. Manley-Casimir argues that “The recognition of incommensurability between the non-
Indigenous legal system and Indigenous legal traditions may contribute to the survival of Indigenous cultures 
and the flourishing of Indigenous legal traditions within Canada” (Manley-Casimir 2012, 138).
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Literature and Theory

It is easy to associate civil society with altruism (e.g. Powell and Steinberg 2006; Liverant 
2009). In the case of philanthropic foundations, it is undeniable that grantmaking and 
associated supports have had a deep impact on Canadian society. Sectors such as educa-
tion, health, social services, arts and culture, religion, the environment, sports and rec-
reation, and social justice have all benefitted from philanthropic activity (Philanthropic 
Foundations Canada 2017, 4; Elson et al. 2018, 1781). Indigenous peoples have benefited 
as well (e.g. Galloway 2017; Planatscher 2022, 4; RAVEN n.d.a). However, while research 
has shown that formal philanthropy has created positive change in Canadian society, 
very few studies critique this sector from an Indigenist lens (Consultation Panel on the 
Political Activities of Charities 2017; Senate of Canada 2019, 78–88)3 by applying an ana-
lytical framework that promotes decolonization by centring critical Indigenous perspec-
tives (Simpson 2009). This section therefore applies such a lens to show that, despite its 
benefits, philanthropic activity is a part of the structure of state-making that Indigenous 
peoples experience as part of colonization.

Critical scholarship has analyzed civil societies largely through the lens of neoliberalism. 
Such scholarship has been successful in showing that the state, while not always visible in 
civil society activity, nonetheless can regulate it “at arm’s length” to achieve its own goals. In 
describing post-war shifts in US civil society, for example, Jennifer Wolch argued in 1989 
that, with the emergence of the civil society (or voluntary sector) came a shadow state, “that 
is, a para-state apparatus with collective service responsibilities previously shouldered by 
the public sector, administered outside traditional democratic politics, but yet controlled 
in both formal and informal ways by the state” (Wolch 1989, 201). Scholars have noted the 
emergence of the shadow state in Canada as well (Ilcan and Basok 2004; Tomiak 2016). A 
pan of the literature reveals that the shadow state is linked to an array of neoliberal governing 
techniques. These include but are not limited to containing civil society activity through 
contractual relationships (Tomiak 2016, 223–24), aligning civil society activity with state 
goals (Fyfe and Milligan 2003, 403; Tomiak 2016, 222–25), and encouraging civil society 
organizations to provide public services that traditionally fell under state responsibility (e.g. 
Wolch 1989, 201; Planatscher 2022, 96). These have the effect of insulating state governments 
from public pressure, making them less responsive to the public (Wolch 1989, 217) while 
also marketizing citizenship, whereby civil society organizations become competitive and 
entrepreneurial (e.g. Wolch 1989, 211; Planatscher 2022, 96). In the end, such techniques 
enable fiscal surveillance of citizen organizing (Tomiak 2016, 221–23; more generally, see 
Rose 1999, 154) while reconstituting the internal structures of civil society organizations, 
reflecting an audit and accountability culture congruent with fiscal surveillance (Rose 1999, 

3 While the Special Senate Committee on the Charitable Sector’s report covers a broad range of perspectives 
on the need for reform within the charitable and non-profit sectors, including making mention of Indigenous 
issues, it does not centre Indigenous political perspectives. Notably absent is any critical discussion about 
the colonial relationship between Canada and Indigenous peoples. A similar absence was noted in the 
Consultation Panel on the Political Activities of Charities’ 2017 report, also cited here.
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153). More recently, critical scholars have taken such analyses further and have introduced 
the concept of the “non-profit industrial complex” as an additional framework through 
which to understand the way in which states use civil society to manage dissent (A. Smith 
2017, 3; Incite! Women of Color Against Violence 2017). 

However, though the state uses civil society to download responsibility to its citizens 
while simultaneously regulating their activity, this should not eclipse the fact that, from 
the perspective of Indigenous governance systems, civil society activity is part of the 
state’s ongoing colonial project (Ladner 2014). On the one hand, the state needs civil 
society to deliver services to the public while shrinking itself fiscally and in terms of its 
responsibilities. This form of devolution—a hallmark of neoliberalism—“responsiblizes” 
and even creates citizens (Rose 1999; Ilcan and Basok 2004; Willmott 2022). On the other 
hand, the state also relies on the historical and ongoing elimination of inherent Indigenous 
political orders as part of the state-making project (Tomiak 2016, 222). While civil society 
organizations might experience fiscal surveillance, realignment to audit culture, and 
other aspects of neoliberal governmentality as an inconvenience, Indigenous peoples 
experience the same as part of the colonization process. Their inherent governance 
systems do not register in the civil society imaginary; instead, Indigenous governance 
bodies are expected to incorporate into the sector by following provincial or federal 
legislation. For Indigenous peoples, these processes of becoming stronger actors in a 
marketized, neoliberal governance system have been more about their erasure as nations 
than about merely providing public services that were once the responsibility of the state 
(Tomiak 2016, 222; Jobin 2020, 101). Again, a pan of the literature shows how the state’s 
use of such neoliberal techniques impacts Indigenous governance systems. They

•	 are bound up in the broader project of eliminating Indigenous political orders 
as part of gaining and maintaining access to Indigenous lands (Pasternak 2016, 
317; Tomiak 2016, 222; Jobin 2020);

•	 usher in values of “progress” and “civilization” (i.e. assimilation) as part of how 
the state engages with Indigenous communities and political groups (Shewell 
2004, 20), what I see as a process of “qualifying” for state-regulated resources or 
the sharing of wealth;

•	 redirect Indigenous leaders’ accountability away from their nations and toward 
the Canadian state (Shewell 2004; Pasternak 2016, 326; Tomiak 2016, 223–24); 
and,

•	 necessitate the political, symbolic, and/or physical elimination of Indigenous 
peoples’ own ways of being as part Canada’s nation-building project (Pasternak 
2016, 332).

I will unpack these points through two examples: the way inherent Indigenous leaders 
and governing systems are made intelligible to the state through incorporation as not-for-
profits or charities (Canada Revenue Agency 2018b; Ontario, Ministry of the Attorney 
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General 2018), and how, after incorporation, fiscal relationships are used to regulate 
Indigenous political activity.

First, by incorporating into civil society as not-for-profit organizations or charities, 
Indigenous-led groups become readable to the state but at the expense of their inherent 
political authority as nations. Groups such as the Assembly of First Nations, the Union 
of Ontario Indians, and even individual Indian bands engage in their relationships with 
Canada not as inherent governance bodies4 but as civil society organizations that draw their 
legal status from federal or provincial legislation. While this does not necessarily preclude 
their resistance to the state or to colonialism (Tomiak 2016), being made intelligible in 
this way (i.e. through state-regulated recognition; Coulthard 2014, chapter 1) suggests that 
Indigenous political action can be legitimate only insofar as it is part of the shadow state. 
This is simply not true and at best repositions the state’s jurisdiction as ahistorical. The 
legitimacy of inherent Indigenous governance systems is not created through the shadow 
state but exists outside of it and the state’s jurisdiction altogether (Ladner 2014, 228), as I 
unpack more extensively below. Becoming readable to colonial eyes is not a prerequisite for 
decolonization (wa Thiongʾo 1993, chapter 1; Coulthard 2014, 41, 43).

Second, once incorporated, Indigenous organizations are disciplined to realign 
their political values with those of the state. This can be seen, for example, in how 
federal authorities have managed fiscal relationships with Indigenous organizations in 
recent years. As Julie Tomiak has shown in the context of large First Nations political 
organizations, Canada has used changes in funding methodologies to realign Indigenous 
political interests and energy. Under Stephen Harper’s Conservative Party government 
(2006–2015), Tomiak shows, Canada shifted funding methodologies away from core 
funding approaches towards a project-based approach. This shift enabled Canada to reduce 
its overall fiscal support for First Nations political organizations by 32.3% (more than $6 
million) in 2014–2015 alone, with more drastic cuts being felt by national Indigenous 
organizations such as the Assembly of First Nations (Tomiak 2016, 223). While divestment 
itself is a form of regulation from a distance, the shift from core-based funding to project-
based funding also ushered in a contractual relationship between Canada and First Nations 
organizations, allowing for increased fiscal surveillance and what Tomiak refers to as an 
“audit culture.” Whereas core funding allows organizations more discretion over the use 
of funds, project-based contribution agreements are predicated on specific, preapproved 
workplans that the state uses to justify fiscal surveillance, funding holdbacks, and “other 
disciplinary technologies for ensuring compliance with state objectives” (Tomiak 2016, 
223). Project-based funding is a Trojan horse.

Thus, while non-Indigenous civil society organizations experience fiscal and 
organizational regulation as just part of the status quo, the same is experienced by Indigenous 
peoples and incorporated Indigenous groups as something much more dubious. As Hugh 
Shewell has shown, neoliberalized fiscal regulation has long been part of eliminating 

4 Inherent Indigenous governance bodies include the Kanien’kehá:ka long house, the Anishinaabe Three-
Fires Confederacy, the Métis buffalo hunt, and many others. 
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Indigenous nations under the disciplinary approaches noted above, among others. He 
shows that Indigenous peoples’ “progress” towards “civility” was and is measured by how 
willing they are to accept state surveillance into their political and fiscal affairs (Shewell 
2004, 22). This surveillance is now embodied in legislation such as the First Nations 
Financial Transparency Act (Willmott 2022). As Shiri Pasternak has shown, the settler 
state’s reimagining of Indigenous peoples as “fiscal subjects” ultimately informed Canada’s 
assimilation and enfranchisement legislation (Pasternak 2016, 315, 332). The settler state 
deploys fiscal sophistry in ways that settle.

Philanthropic foundations and grantmaking work might thus promote decolonization 
by being sensitive to not only how Indigenous peoples experience civil society but 
what is at stake if Indigenous leaders are made to incorporate simply to access fiscal 
support. Putting into action the awareness that inherent Indigenous leaders’ authority lies 
beyond state control and recognition might entail finding innovative ways to put fiscal 
resources into the hands of those leaders who chose not to incorporate as an organization 
cognizable to federal or provincial law. Some foundations have found ways to do this, 
including MakeWay’s (formerly Tides Canada’s) “shared platform,” to which I will return 
later. However, I would argue that, despite current innovations, more work is needed 
to avoid feeding into the ways in which the state uses funding and the shadow state to 
subdue inherent Indigenous political orders. In this spirit, it will be useful to offer a better 
description of such orders and their legitimacy.

Indigenous Governance

Indigenous peoples have their own, inherent sources of political authority. While a pan-In-
digenous approach to this point should be avoided, it is safe to say that inherent Indigenous 
authority to govern exists at individual, familial, and community levels and is not some-
thing delegated from a state. Indigenous scholars have shown that it comes from the “im-
plicate order” of creation (Ladner 2001, 264; Henderson 2006, chapter 4) and through kin-
ship-based relationships (W2 2017; Jewell 2018, 28, 126). It inheres in individuals through 
heredity and spirituality (Ottmann 2005; von der Porten 2012, 8; Borrows 2017b, 27) as 
well as through charismatic, emergent leadership, and it is not restricted to men nor the 
Western gender binary (Miller 2016, 67; Jewell 2018, 45–46). It is not always wielded per-
fectly (Jago 2020; Barrera 2022), but Indigenous governance systems have established ways 
to check political leaders when necessary (Borrows 2017b). To the extent that the sources 
of inherent political authority lay beyond what the Canadian state can create and justifiably 
regulate, they pose a risk to Canada’s story about itself as the only political game in town. 
This explains in part why Canadian colonialism has sought to eradicate Indigenous gover-
nance systems and the sources of authority from which they draw their legitimacy (Green 
2003, 52). It will therefore be important for philanthropic foundations to become strongly 
aware that inherent Indigenous governance systems exist and that, in many instances, they 
differ from what federal and provincial governments recognize as legitimate. To proceed in 
funding Indigenous-led projects without this awareness runs the risk of reproducing colo-
nialism and undermining the resurgence of Indigenous nationhoods. 
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Many might consider the First Nation Chief and Council system to be a legitimate 
or even traditional governance structure. Given this possibility, it is worth remembering 
that this structure has been imposed onto certain Indigenous peoples by Canada and 
is therefore legitimate only insofar as settler colonial law makes it so (Boldt 1993, 125–
26). Scholars have described the Chief and Council system as a dysfunctional form 
of government created as part of the state’s (legal) assimilation of Indigenous nations 
(Canada, Royal Commission on Aboriginal Peoples 1996, 237; Borrows 2017a, 121), one 
predicated on the disempowerment of all but a few political elites (Boldt 1993, 129) and 
forced onto Indigenous nations in a constitutional landscape that leaves no room for 
inherent Indigenous political authority (Monture-Angus 1999, 34; Titley 1986; Pasternak 
2017). Specifically, it was designed to replace inherent Indigenous governance systems 
with municipal-type political bodies (Canada, Royal Commission on Aboriginal Peoples 
1996, 132, 253), the adoption of which settler colonial bureaucrats considered “a mark 
of progress and civilization” (Daugherty and Madill 1980, 2). However, the few powers 
they possess have long been “supervised, scrutinized, and openly critiqued by Ottawa,” 
and any limitations or poor decisions they make are used to justify further assimilationist 
intervention by the federal government (Borrows 2017a, 121). Understanding the Chief 
and Council system as distinct from inherent governance systems is therefore important. 
They are not the same thing. What matters most in the context of this paper is the sources 
from which they draw their political authority. The Chief and Council’s authority comes 
from Parliament, specifically through the Indian Act (Indian Act 1985, s.74). The political 
authority for Parliament to make such law does not derive from Indigenous legal orders 
but from section 91(24) of Canada’s Constitution (Monture-Angus 1999, 34; c.f. Borrows 
2010). By contrast, Indigenous political authorities flow from elsewhere (e.g. Henderson 
2006, chapter 4). They do not flow from an act of Canada’s Parliament, or Parliament itself.

From an Anishinaabe perspective, inherent political authority has not been eradicated. 
At times, however, it has been hidden underground—“out of sight but not out of memory” 
(Benton-Benai 1988, 91)—as a matter of deep political strategy. Consider, for example, 
Anishinaabe leader Tobasonakwut Kinew-ba’s 1978 testimony on the matter:

The Provincial Government may tell you that the Indian people no longer have 
sovereignty. That is because when my people were approached with guns, when 
my father and others living off the land were jailed, had guns and nets and game 
confiscated, they had no choice but to recognize other laws. But when the presence 
of guns was and is removed, the Anishinabaig returned to abide by our own laws 
again. It has always been this way. … [This is] what people refer to as suppressed 
sovereignty. Because, when you remove that gun, the inherent sovereignty still 
remains.  (Kinew-ba 1978, 2898)
This form of strategically hiding things away, whether in stories, in songs, in the land, 

or elsewhere, should not be read as mere reaction to settler colonialism but as an extension 
of existing Indigenous political and cultural theory. For example, one need only look to the 
ways that Anishinaabeg have used hunting caches (i.e. asunjigan) to live well on and with 
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the land. Life-sustaining materials like food, tools, and knowledge are stored in the ground 
and across territories in a decentralized manner, forming a mesh of support to draw upon 
when needed (e.g. Miller 2016, 57–61). This precolonial tradition of storing things for later 
use informs Anishinaabe anti-colonial praxis today; political authority is redeployed “when 
the presence of guns … is removed” (Kinew-ba 1978, 2898).

However, fiscal colonization, which is not limited to the past (e.g. Willmott 2020), 
ushers in a new source of authority that First Nation communities then find themselves 
having to navigate. As is readily seen in Canada’s recent moves towards requiring First 
Nations to access fiscal resources on a project basis (as noted above; Tomiak 2016, 223–
24), such funding repositions the state as the arbiter of who is a legitimate governing 
body. Chiefs and Councils are upheld through fiscal recognition while inherent leaders 
are sidelined as “cultural” beings. This neoliberal approach to governing, broadly 
speaking, reorients accountability structures by creating “accountability to one set of 
norms … at the expense of accountability to another set of norms” (Rose 1999, 154), 
symbolically representing the relationship between “the gun” and the lack of “choice” 
that Kinew-ba narrates above. In turn, Indigenous peoples’ inherent authority to govern 
is undermined, overburdened with the state’s presumed authority to bestow recognition 
(i.e. legitimization) upon Indigenous governance systems. 

Thus, when Indigenous peoples decide to operationalize their inherent political 
authority outside of state-sanctioned governance systems, I understand them to be operating 
outside of the state’s presumed sovereignty. Performing leadership responsibilities in this 
unreconciled way is a legitimate form of political organizing (Henderson 1994; Ladner 
2009; Manley-Casimir 2012), and one that by its very existence questions the authority of 
the settler state (c.f. Borrows 2010; Ladner 2014, 228; McNeil 2016). This does not mean 
that inherent Indigenous leaders have full access to the wealth of their lands (Manuel and 
Derrickson 2017, 70); the wealth of Indigenous peoples’ territories currently resides largely 
in settler society, including at times within some philanthropic foundations (Philanthropic 
Foundations Canada 2015, 2; Canada, Crown-Indigenous Relations and Northern Affairs 
2018).5 Nevertheless, inherent Indigenous leaders continue to uphold their political 
responsibilities despite being marginalized economically. For me, the question that arises is 
this: How can philanthropic organizations better share the wealth they hold with inherent 
Indigenous leaders who refuse to ask the settler state to validate their authority?

The Robinson Superior Treaty Women’s Council

For those new to the concept of inherent Indigenous political authority or to the idea that 
inherent leaders might exist alongside Chief and Council systems within First Nations con-

5 As noted by Philanthropic Foundations Canada, public and private foundations held a total of CAD$55.6 
billion in 2013. While not all this money may come directly from Indigenous lands (for example through 
endowments built upon resource extraction wealth held by families), the wealth they control stands in 
contrast to the poverty Indigenous peoples endure due to the state’s taking of their lands. For comparison, 
Canada allotted approximately CAD$12.2 billion for Indigenous peoples in its 2017–2018 federal budget, a 
difference of CAD$43.4 billion relative to philanthropic wealth reported in 2013.
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texts, an example will help to explain what I am referring to. There are many examples to 
draw from, including the work being done by the Tiny House Warriors in Secwepemc ter-
ritory (Tiny House Warriors n.d.) and the Unist’ot’en clan leaders in Wet’suwet’en territory 
(Unist’ot’en n.d.), both of which are located in what is currently more broadly known as 
“British Columbia, Canada”. There are likely dozens or even hundreds of examples we could 
discuss (e.g. Akwesasne Notes 2005; Borrows 2005; Coyle 2017; Johnston n.d.). However, I 
will focus on one in particular. 

	 Taking their name from the Robinson-Superior Treaty of 1850, the Robinson-
Superior Treaty Women’s Council (the “Women’s Council” or the “Council”) is a group of 
Anishinaabe women serving First Nations women, children, and families within north-
western Ontario.6 As they explained to me in 2017,7 the women saw a need for political 
organizing that was not being met (as discussed briefly below), so they created the capacity 
to address challenges being experienced by Indigenous women within the Robinson-
Superior Treaty territory. Formed in 2005 to serve 13 First Nations communities (W1 
2017), the Council continues to operate today.

Indigenous women have been politically active in what is now the Robinson-Superior 
Treaty territory since time immemorial, including throughout the last 160-plus years as 
the settler state emerged (Sy 2018). Building on this ongoing presence, the members of 
the Women’s Council have been politically active in many ways throughout their careers. 
Several have longstanding political and community-organizing experience dating 
back well into the 1970s, which mostly focused on regional issues but also extended to 
Indigenous women’s organizing on a national scale. As community organizers, some were 
involved in establishing organizations such as the Ontario Native Women’s Association 
(ONWA), as well as an Indigenous women’s crisis shelter in Thunder Bay, Ontario, known 
as “Beendigen” (Janovicek 2009). Some played lead roles in establishing Thunder Bay’s 
Indian Friendship Centre (Walberg 2007), and others still were elected to their respective 
First Nations’ Chiefs and Council governments.

The members of the Women’s Council consider themselves to be political leaders with 
the inherent authority to lead. As noted above, inherent Indigenous political authority 
does not come from the Canadian state, whether through delegated powers under the 
Indian Act or through other acts of Parliament such as charity legislation, but from 
kinship, the land, and other sources (Henderson 2006, chapter 4). Thus, the Council is not 
incorporated under provincial not-for-profit legislation, nor is it registered as a charity. 

6  The Robinson-Superior Treaty 1850 territory stretches from the Canada–U.S. border at Pigeon River and 
around the northern shore of Lake Superior to Sault Ste. Marie, Ontario.

7 The information presented here about the Robinson Superior Treaty Women’s Council was shared with me 
in the context of a qualitative research project. I interviewed members of the Women’s Council in November 
2017 while in Thunder Bay, Ontario. I reference those interviews in this paper with assigned pseudonyms such 
as “W1” and “W2.” I thank the Women’s Council for sharing their time and knowledge with me (University 
of Saskatchewan research ethics protocol # Beh-17-319 and Toronto Metropolitan University research ethics 
protocol # 2018-295).
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While at times this presented hurdles for them—including being seen with suspicion by 
local Chiefs (W1 2017)8–they were still able to access funding for their work (W1 2017) 
and deliver on their mandate.

Members of the Women Council noted that, rather than being rooted in federal or 
provincial legislation, their authority comes from Anishinaabe political and legal orders. 
When speaking about the source of their authority as political leaders, some argued that it 
flows from relationships with ancestors, families, and the land. For example, W2, a founding 
member, explained as follows:

There’s a word, and when I can remember it and say that word, I could feel all 
those people behind me. … [W]hen you say that word, you can just feel all those 
people behind you, it’s amazing. The power [we] have was given to us as children, 
we were given the ability to think for ourselves and do for ourselves and that’s why 
we became the people we are, you know.  (W2 2017)
During another research conversation, W4 (also a founding member) explained that 

her authority comes directly from her lived experiences and manifests in her ability to 
speak for herself. She noted as follows:

Voices, the power of the young parents, the women, teens and the grandmothers, 
mothers. Their voices have the power to change; their voices have the power to 
maintain that solidarity within to keep functioning. If they didn’t have that voice 
then, there would be [a] big thing missing.  (W4 2017)
While W2 does not remember the word in Anishinaabemowin (the Ojibwe language) 

during our research conversation, the concept she is narrating nonetheless accords with 
what other Anishinaabeg have said about the political authority to lead. For example, John 
Borrows notes that the word ogimaa means “one who counts their followers” (Borrows 
2016, 27). Elsewhere, in her study of Anishinaabe governance at Deshkan Ziibiing, my 
colleague Eva Jewell notes that this word, ogimaa, is one of the roots of gimaadaasawin, 
an Ojibwe word that “contains notions of governance and leadership within [it]” (Jewell 
2018, 28, 126). Elsewhere again, Mary Black Rogers reports that the word debinimaa 
has been translated to English, in part, as “those who I am responsible for” (Black 1977, 
147). When W2 speaks of “feel[ing] all those people behind me,” I believe she is referring 
to those who empower her to provide leadership on issues pertinent to her family, 
community, and nation.

For those concerned about accountability, such as the Canada Revenue Agency (CRA), 
it is important to note that there is a relationship between those “standing behind” (i.e. 
authority) and being accountable as an Anishinaabe leader. Jewell makes this clear in a deeper 
reflection of that word, gimaadaasawin: It is “a word used to describe a methodological 

8 W1 recounted a time when the Women’s Council sought support from local chiefs at a Chiefs’ assembly. 
In response, one of the key chiefs at the time said, “[Y]eah, I guess we could support them but with caution.” 
While W1 later noted that seeking this recognition was problematic, it was important to her and the Women’s 
Council at the time. As she put it, “I think we just wanted our foot in the door that day.”
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process of counting the people, accounting for the people, and being accountable to the 
people” (Jewell 2018, 28). This form of accountability is based on processes of ongoing 
consent (Jewell 2018, 49–50, 126–27). The Women’s Council’s authority as leaders depends 
on their ability to continuously renew and uphold their responsibilities to those relations 
that give them power (W1 2017; W2 2017; W4 2017). They do not act alone, nor are they 
accountable to some centralized institution. They are accountable to the people, kin, and 
land that empower them as leaders in the first place.

This is important because, at least within Anishinaabe thought, political legitimacy is 
something that flows from within rather than something bestowed upon leaders from some 
external source. Canada cannot create inherent political authority; the best it can do, I would 
argue, is defer to it. However, philanthropic foundations interested in decolonization may 
face a challenging task when trying to support inherent Indigenous governance groups like 
the Women’s Council. The Income Tax Act makes it illegal for philanthropic foundations 
to provide fiscal support to individuals or groups that are not incorporated or have not 
obtained “qualified donee” status. This is a key barrier not only to philanthropic foundations 
interested in promoting decolonization but also to inherent Indigenous leaders who may 
be interested in accessing philanthropic support.

Qualified Donee Status

Scholars and practitioners have summarized the various ways in which fiscal resources can 
travel through the philanthropic sector (e.g. Elson et al. 2018; Stevens and Mason 2010). 
This has been helpful when trying to understand basic facts about how philanthropic foun-
dations can legally disburse funds to others, so I recount some basic information here in 
brief. Canadian foundations can be private or public in designation, depending on their 
source of capital and governance structure constitution (Elson et al. 2018, 1778). In terms 
of governance, the two key differences rest on 1) the percentage of officials related to one 
another versus those who are not related, and 2) how and to what degree funding is sourced 
through board members. Elson et al. describe these intricacies in more detail:

[P]rivate foundations in Canada may have 50% or more of is governing officials 
who are related to each other. Public foundations [on the other hand] must have 
more than 50% of its governing officials who are unrelated to each another. Private 
foundations receive the majority of its funding from a source that is represented 
on the foundation board, while the opposite is true for public foundations.  (Elson 
et al. 2018, 1779)
While there are roughly an equal number of private and public foundations in Canada, 

Elson et al. note that private foundations include family and corporate foundations (e.g. 
RBC Foundation, Suncor Energy Foundation), whereas public foundations include 
“community foundations and other pooled philanthropic vessels” such as United Ways, 
Tides Canada (now MakeWay), and the Canadian Women’s Foundation (Elson et al. 
2018, 1778). However, regardless of whether a foundation is public or private, all must 
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meet specific annual disbursement quotas (or gift giving). In Canada, this means that 
foundations must “carry out their own charitable activities and/or [disburse] funds to 
qualified donees (e.g., registered charities) to an annual quota of at least 3.5% of capital 
assets” (Elson et al. 2018, 1799). Though this may seem like a small number, foundations 
provided between CAD$5.4 billion and CAD$5.7 billion in grants annually as of 2015 
(Bridge 2015; Philanthropic Foundations Canada 2017, 1), with only a small percentage 
reaching Indigenous recipients (as discussed below).

The mention of “qualified donee” above carries significant weight for the purpose of 
this paper. Given my contention that “qualified donee” status works to prevent inherent 
Indigenous leaders from accessing philanthropic wealth on their own authority, it is 
worth understanding this concept and its function in greater detail. Writing in 2010, 
David Stevens and Margaret Mason noted that the notion of “qualified donee” is “defined 
in subsection 149.1(1) of the [Income Tax Act] by reference (in part) to the definition 
of ‘total charitable gifts’ and ‘total crown gifts’ contained in subsection 118.1(1) [of the 
Act]” (Stevens and Mason 2010, 104). Section 149.1(1) of the current Income Tax Act 
recognizes the following as qualified donees:

qualified donee, at any time, means a person that is

(a) registered by the Minister and that is

(i) a housing corporation resident in Canada and exempt from tax under 
this Part because of paragraph 149(1)(i) that has applied for registration,

(ii) a municipality in Canada,

(iii) a municipal or public body performing a function of government in 
Canada that has applied for registration,

(iv)  a university outside Canada, the student body of which ordinarily 
includes students from Canada, that has applied for registration, or

(v) a foreign charity that has applied to the Minister for registration under 
subsection (26),

(b) a registered charity,

(b.1) a registered journalism organization,

(c) a registered Canadian amateur athletic association, or

(d)  Her Majesty in right of Canada or a province, the United Nations or an 
agency of the United Nations. (Income Tax Act 1985, s.149.1(1))
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Importantly, since 2002, a Canadian charitable foundation can lose its charitable 
status if it provides grants directly to a non-qualified donee (Stevens and Mason 2010, 
103; Ramsundarsingh and Falkenberg 2017, 57), thus making donee eligibility a critical 
legal criterion for foundations to consider when deciding whom to support with fiscal 
gifts. Others have provided greater detail on the rules governing Canadian charities and 
charitable foundations (Elson et al. 2018), while the Canadian federal government provides 
details on how groups can apply for qualified donee status (Canada Revenue Agency 2018a).

First Nations governed under the Indian Act as well as those constituted under 
Aboriginal self-governance legislation can apply to become a qualified donee based on 
the understanding that they are performing a function of government in Canada (Canada 
Revenue Agency 2013b). As the CRA notes, for a First Nation government (i.e. Indian 
band) to be considered eligible, it must be a “public body … that acquires both its existence 
and its authority from a statute enacted by a legislature” (Canada Revenue Agency 2013b), 
with said legislature being established by Canada’s Constitution. It must also hold elections 
and have the ability and power to “govern, tax, pass bylaws and/or provide municipal- or 
provincial-type services to its members/citizens” (Canada Revenue Agency 2013b).9 To 
date, more than 300 Indigenous communities, including First Nations, Métis, and Inuit, 
have applied for and been granted qualified donee status (Canada Revenue Agency n.d).

While First Nations are being encouraged to apply for qualified donee registration 
(The Circle on Philanthropy and Aboriginal Peoples in Canada 2017; Bridge 2015), doing 
so can contribute to the ongoing displacement of inherent Indigenous governance systems 
and leaders today. This hand-in-glove approach to political marginalization can be seen 
by tracing where authority comes from, and how governance is imagined in the context of 
achieving qualified donee status. As explained above, the First Nation Chief and Council 
system is established and authorized through Canadian law (in most cases, the Indian 
Act) rather than through Indigenous legal orders (Titley 1986, chapter 7); likewise, the 
authority for Aboriginal self-government legislation, based largely on recognition from 
the state, flows from Parliament rather than Indigenous peoples’ constitutional orders. 
Inherent Indigenous leaders (and their governance systems) do not meet the requirement 
of qualified donee status on their own because they are not “a body that acquires both its 
existence and its authority from a statute enacted by a [federal or provincial] legislature” 
(Canada Revenue Agency 2013b). Some Indigenous leaders are concerned about this and 
choose not to apply for qualified donee status as a means of protecting their autonomy 
and self-determination (Paulette Senior qtd. in Senate of Canada 2019). Inherent leaders 
wishing to remain outside of state-sanctioned governance systems (i.e. unreconciled) 
thus do so outside the scope of Canada’s recognition.

There is something assimilatory about making First Nations qualify as donees before they 
can access wealth that, at times, has been extracted from their territories by others. It helps 
to remember that Canada’s “civilizing” project, which includes the Indian Act, residential 

9  CRA’s “Qualified Donee” webpage, cited here, also states that it accepts treaty negotiations or continued 
administration of a treaty as evidence of performing a function of government.
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schools, etc., has long focused on raising Indigenous individuals and communities out of 
a supposed position of savagery to a “civilized” state, where “civilized” really just meant 
“European” (e.g. Canada, Royal Commission on Aboriginal Peoples 1996, 242–51, 316). 
On the other hand, the very definition of what counts as “charitable” in Canadian law is 
based in Eurocentric terms and history (Senate of Canada 2019, 61). It has its roots in a 
17th-century English statute (i.e. the Charitable Uses Act, 1601), which was created at a 
time when “Indigenous peoples across the [British] empire were … treated as second-class 
citizens” at best (Don McRae qtd in “Proceedings of the Special Senate Committee on the 
Charitable Sector” 2018). Thus, while today’s Income Tax Act might not have led the charge 
on assimilating Indigenous peoples, an uncomfortable juxtaposition (Cariou 2010, 21)10 is 
produced when it and its history are considered vis-à-vis the way that Indigenous peoples 
have been treated by Canada (and Great Britain before it). For example, the Indian Act’s 
paternalistic and assimilationist spirit appears in a 2004 amendment to the Income Tax 
Act. In discussing First Nations as qualified donees in 2009, Blumberg wrote:

The CRA [now] considers it a question of fact whether [an Indian] band qualifies 
[as a public body performing a function of government]. If significant bylaws 
have been passed under subsections 81 and 83 of the Indian Act, or if the band has 
reached an “advanced stage of development” as formerly required under the Indian 
Act, the CRA will accept the characterization.  (Blumberg 2009, emphasis added)
To be a “qualified” done is thus not separate from a historical and political context 

wherein Canada’s assimilation project rested on preparing Indians for life in modern 
civilization. Indeed, as Kyle Willmott has argued more broadly, Canadian tax law is deployed 
as yet another tool of colonization (Willmott 2020, 2022).

Qualified donee status is thus not politically or even culturally neutral. It is bound 
up in a larger discourse of recognition and non-recognition that has worked well to 
marginalize inherent Indigenous governance systems as a matter of law since the mid-
19th century (Canada, Royal Commission on Aboriginal Peoples 1996, 253).11 As noted 
in my introduction above, tracing colonialism in its metastasizing forms is not always 

10 I borrow Cariou’s term “uncomfortable juxtaposition” here. This does not mean that the Income Tax 
Act was written intentionally to colonize Indigenous peoples, though some might provide evidence to the 
contrary. The purpose of the term “uncomfortable juxtaposition” is, in my mind, to raise unsettling questions 
about one thing by comparing it to a similar thing.

11 The Royal Commission notes as follows:
The Gradual Enfranchisement Act [of 1869] permitted interference with tribal self-government itself. 
These measures were taken in response to the impatience of government officials with slow progress in 
civilization and enfranchisement efforts. Officials were united in pointing to the opposition of traditional 
Indian governments as the key impediment to achieving their policy goals. This new act, it was hoped, would 
allow those traditional governments to be undermined and eventually eliminated. … The primary means 
of doing this was through the power of the superintendent general of Indian affairs to force bands to adopt 
a municipal-style “responsible” government in place of what the deputy superintendent general of Indian 
affairs referred to as their “irresponsible” traditional governance systems.
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easy; I would argue that qualified donee status is one such manifestation to the extent that 
it perpetuates the Indian Act’s historical displacement of inherent Indigenous leaders in 
concert with a broader thrust towards marketizing citizenship (Jobin 2020). My concern 
here is specific to how all of this works to prevent inherent Indigenous leaders from 
governing the wealth that may or may not have originated in Canada’s original sin of 
exploiting Indigenous territories (see Saifer 2020).

Foundations and Reconciliation

Members within the Canadian philanthropic sector have taken note of the challenges that 
the qualified donee designation poses to Indigenous-led initiatives (Rigillo 2016; The Cir-
cle on Philanthropy and Aboriginal Peoples in Canada 2017, n.p.). Some foundations are 
finding creative ways to support Indigenous groups that either do not qualify for quali-
fied donee status or chose not to apply. Indeed, philanthropic foundations in Canada have 
begun the process of thinking through what needs to occur within their sector in order 
to adequately support Indigenous communities in ways that promote reconciliation (The 
Circle on Philanthropy and Aboriginal Peoples in Canada et al. 2015), and this should not 
be overlooked. While some foundations have been committed to supporting First Nations 
community initiatives for decades, the philanthropic sector has responded to Indigenous 
issues with increased interest since the release of the Truth and Reconciliation Commission 
of Canada’s (TRC) final report in 2015 (The Circle on Philanthropy and Aboriginal Peoples 
in Canada et al. 2015). To date, more than 80 foundations have formally committed their 
support to reconciliation by signing on to what is known as The Philanthropic Community’s 
Declaration of Action (The Circle on Philanthropy and Aboriginal Peoples in Canada n.d.c). 
Signatories commit themselves to learning and remembering, understanding and acknowl-
edging, and participating and acting in ways that promote reconciliation in Canada (The 
Circle on Philanthropy and Aboriginal Peoples in Canada et al. 2015).

However, philanthropic and private fiscal support for Indigenous issues remains 
relatively low. As Gravelle and Struthers show, only 6% of Canadian foundations provided 
grants to Indigenous recipients in 2011 (Gravelle and Struthers 2014, 8). Indigenous-
focused grants were relatively small as well, with Indigenous donees receiving on average 
62% of what grantmakers provided to others in the same year (Gravelle and Struthers 
2014, 8). More recently, The Circle on Philanthropy and Aboriginal Peoples in Canada 
found that only 1% of philanthropic dollars granted in Canada reach Indigenous-led 
organizations (Archie 2022), and Michela Planatscher has shown that Indigenous charities 
receive fewer private donations than non-Indigenous charities (Planatscher 2022, 166).12 
These numbers may change as First Nations become more aware of the opportunity to 
apply for qualified donee status, as reconciliation increasingly aligns with biological 
conservation in Indigenous territories (e.g. Indigenous Circle of Experts 2018), and as the 
concept of “decolonizing wealth” gains more steam within popular philanthropic discourse 

12 Planatscher shows that Indigenous charities receive an average of $132,000 less in private donations 
annually than non-Indigenous charities do.
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(Villanueva 2018). As this section shows, however, some within the philanthropic sector 
are seeking innovative solutions that question status quo approaches to supporting 
Indigenous peoples, to which I will return in a moment.

	 It is worth noting, however, that Indigenous peoples are also actively engaged in 
building capacity within the Canadian philanthropic sector. While not an exhaustive list, 
two examples emerged prominently in my background research.13 First, The Circle on 
Philanthropy and Aboriginal Peoples in Canada (The Circle) is an Ottawa-based charity 
that aims to build partnerships between Indigenous peoples and the Canadian mainstream 
philanthropic community. As was noted on its website in early 2019, The Circle strives to 
“connect with and support the empowerment of First Nations, Inuit and Métis nations, 
communities, and individuals in building a stronger, healthier future” (The Circle on 
Philanthropy and Aboriginal Peoples in Canada n.d.a). Today, The Circle continues this 
work by supporting “Indigenous led solutions for systems change and increased equity, 
justice and self determination” (The Circle on Philanthropy and Aboriginal Peoples in 
Canada n.d.b). The Circle has been heavily involved in promoting reconciliation and 
Indigenous philanthropy in Canada, and it provides a central hub of information through 
the production of publications and reports, as well as by hosting conferences and webinars, 
all of which explore the specific challenges and opportunities Indigenous peoples face in 
regards to engaging with the Canadian philanthropic sector. 

The second example is a maritime-based charity known as the Ulnooweg Indigenous 
Communities Foundation (Ulnooweg). Similarly to The Circle, Ulnooweg seeks to build 
relations between eastern First Nations communities and the Canadian philanthropic 
community. However, it was also established to receive and manage funds in ways that 
benefit Indigenous qualified donees (Ulnooweg Indigenous Communities Foundation 
n.d.). In short, Ulnooweg not only works to increase public education about First Nations’ 
potential relationships with philanthropic foundations (Bridge 2015) but it also takes action 
in this work by creating opportunities for donors to fiscally support Indigenous peoples 
through charitable donations. Charities like Ulnooweg are important in that they serve 
Indigenous community interests in ways led by Indigenous peoples while staying within 
the lines of “qualified donee” status according to Canadian law.

However, while some have called for Indigenous communities to jump the hoops 
required to become qualified donees in accordance with the Income Tax Act, another model 
has emerged in the Canadian philanthropic scene that works as a stopgap. In what is known 
as a “shared platform,” an established charity can effectively take on a group’s project as 
its own (Ontario Nonprofit Network 2017, 3), thereby allowing a non-charitable group 
to conduct the work it intends to do. A shared platform commonly refers to “a situation 
where an organization ‘adopts’ and provides a legal home for a project or initiative that is 
unincorporated and does not have its own legal status” (Ontario Nonprofit Network, n.d.a, 
11), thereby providing “an alternative to incorporating or obtaining charitable registration” 

13 Of note, the Ontario Indigenous Youth Partnership Project is a third group doing excellent work (see 
http://www.oiypp.ca).
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(Ontario Nonprofit Network n.d.b). A good example is MakeWay Canada’s shared 
platform. As noted on their website, the MakeWay shared platform provides non-qualified 
donee groups with a legal pathway to conduct projects while also providing them with 
administrative support in the areas of governance (e.g. board and senior management), 
compliance (e.g. charitable tax receipting), financial management (e.g. accounts payable 
and receivable, regulatory compliance), human resources (e.g. payroll administration), 
risk management (e.g. legal oversight), and grants administration (e.g. grant tracking and 
reporting), among others (e.g. accessing “an established reputation with funders”; MakeWay 
n.d.a). In other words, shared platforms offer a way for Indigenous and non-Indigenous 
groups to access philanthropic support without having to directly carry the more onerous 
reporting and oversight responsibilities that normally come with maintaining registered 
charity status (Ontario Nonprofit Network, n.d.a; Ontario Nonprofit Network 2017, 6; 
Stevens and Mason 2010, 99–101).

On the surface, innovations such as shared platforms and changes to the Income Tax 
Act allowing First Nations Indian bands to acquire qualified donee status seem to largely 
solve the issue of getting philanthropic wealth into the hands of Indigenous peoples. I 
do not wish to denigrate these developments; indeed, some Indigenous communities are 
benefitting (or may benefit) from current models in place (e.g. Canada Revenue Agency 
2013b; MakeWay n.d.b; Ontario Nonprofit Network 2021, 3), and others still are benefitting 
from Indigenous groups becoming registered charities (The Circle on Philanthropy and 
Aboriginal Peoples in Canada n.d.d; RAVEN n.d.b). However, given that government 
and other actors are actively seeking ways to improve the charitable sector (Senate of 
Canada 2019; Canada Revenue Agency 2020), the time is right to better understand 
how qualified donee status limits decolonization, and how definitions of what counts 
as “charitable” might limit the resurgence of inherent Indigenous political authority. My 
main contention is that qualified donee status and definitions of charity both do so by 
marginalizing inherent Indigenous leaders, exemplifying what Nik Carverhill has termed 
a “structural limit” on supporting Indigenous self-determination within the Canadian 
philanthropic sector (Carverhill 2020, 130).

Bill S-216

Others are taking action to address the structural limitations imposed on Indigenous peo-
ples by charity legislation. In late 2021, Canadian Senator Ratna Omidvar introduced Bill 
S-216, The Effective and Accountable Charities Act, which aims to change how the Income 
Tax Act deals with qualified and unqualified donees. Bill S-216 would make it possible for 
charitable organizations to provide fiscal support to individuals and groups that have not 
obtained qualified donee status, subject to restrictions. At the time of writing, Bill S-216 has 
passed three readings in the Canadian senate and the first of three readings in the House of 
Commons (Parliament of Canada n.d.). 

Given that my argument is focused on identifying the qualified donee framework as a 
part of how Canadian legislation upholds the settler colonial order, it is important to explain 
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how Bill S-216 might benefit Indigenous nations if it becomes law, while also pointing 
out some of its limitations. The Income Tax Act allows charitable organizations to support 
unqualified donees so long as the granting organization can demonstrate that fiscal support 
is being used to further its own activity, such as through a shared platform (as discussed 
above). This means that charitable organization must exercise direction and control over a 
project that is otherwise imagined, designed, and implemented by an external group, such 
as a group of community members in a First Nation. In effect, the non-qualified donee’s 
work is subsequently owned by the charitable organization, which is problematic when 
Indigenous knowledge is part of a project (Omidvar 2021a). As Senator Omidvar noted in 
December 2021, these requirements ring of colonialism when viewed against the backdrop 
of settler colonialism in Canada:

I need not describe to you what the two words, “direction and control,” mean to 
Indigenous organizations and Indigenous people. Any intellectual property that is 
the result of such an agreement is owned solely by the charity and not the Indigenous 
organizations. All public statements, including press releases, need approval from 
the funding charity. Every line item in a budget must be approved and re-approved 
if there is a minor change. The non-charity may be required to provide receipts, 
photographs, be subject to on-site inspections, provide minutes of meetings, written 
records of decisions and so on. Every legal document pertaining to the project must 
be signed by the charity, including leases, contracts, et cetera.  (Omidvar 2021a)
In the current legislative environment, an Indigenous person and even an Indigenous 

nation must consent to their project being controlled by a charity if they are to access 
philanthropic wealth as a non-qualified donee. In an attempt to remove this paternalism, 
Bill S-216 proposes that wording such as “charitable activities carried out by itself ” in the 
Income Tax Act be replaced with the more flexible term “charitable activities” (Omidvar 
2021b). In essence, Bill S-216 shifts the focus from determining whether a donee is qualified 
to receive philanthropic support to ensuring that a supported activity qualifies as charitable.

To be clear, it seems that Bill S-216 would make it exponentially easier for inherent 
Indigenous leaders to access philanthropic wealth without giving up ownership of their 
work and intellectual property. In applying for qualified donee status, such leaders may 
be able to access philanthropic wealth on their own terms. This would be a welcome 
incremental step.

That said, one issue remains: What will count as “charitable activity”? It is unclear to 
me whether resisting oil and gas projects by exercising Indigenous territorial and political 
jurisdiction would qualify as “charitable.” For context, case law has determined that 
charitable work falls within “four heads”: 1. relief of poverty, 2. advancement of education, 
3. advancement of religion, and 4. other purposes that are “beneficial to the community in a 
way the law regards as charitable,” which, according to the CRA, includes promoting health 
and protecting the environment (Canada Revenue Agency 2013a; for a history of the case 
law, see Gousmett [2009, 411–39]). However, Indigenous resurgence takes many forms. 
It is often overtly political in that it questions and pushes back against Canada’s claim to 
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having jurisdiction over Indigenous peoples’ lands and territories. Historically, charity law 
significantly limited the amount of resources a charity could devote to political activity, 
though this is changing (Canada Without Poverty v. AG Canada 2018). Would the CRA 
or the courts see Indigenous resistance at Elsipogtog (Blackburn 2013), in Wet’suwet’en 
territory (Forester 2022), or Kanesatake (Obomsawin 1993) as “charitable”? If the answer is 
“no,” then reconciliatory philanthropy will be limited in what it can do for decolonization.

Remaining Unreconciled

While the Income Tax Act provides structure to philanthropic activity in Canada, an Indi-
genist reading of it shows that it is also a part of state-building at the expense of inherent 
Indigenous governance systems. By shaping philanthropic gift giving, as I have shown here, 
the act plays a role in precluding inherent Indigenous leaders from accessing fiscal support 
based on their own political authority.

If inherent Indigenous leaders are acting based on authority that originates from 
outside the settler state, how can philanthropic foundations respect said authority on its 
own instead of providing fiscal support to only those groups who “qualify” for receipt of 
funds according to Canadian law? To remain outside of the state is to remain unreconciled 
to it. As explained above, the state has used a variety of mechanisms to subdue Indigenous 
political authorities, including through policy and indirectly through civil society. While 
Indigenous peoples at times engage with forms of governance that align (or reconcile) with 
what Canada deems acceptable forms of political authority, such engagement is often only 
partial (Craft 2013, conclusion; Manley-Casimir 2012). As demonstrated by the Robinson-
Superior Treaty Women’s Council discussed above, Indigenous peoples continue to use 
their own political orders outside of what the state deems acceptable. Thus, while recent 
innovations in the charitable sector have moved the yardstick, what is the next step? How 
can those inherent leaders who might feel comfortable accessing philanthropic wealth do 
so in ways that do not require them to disavow the very basis of their authority? How can 
they do so while remaining unreconciled?

As I have shown in this paper, tracing how the state controls where philanthropic 
wealth can and cannot go is an exercise in settler colonial political cartography: We can 
easily map out those the state deems “safe” and those it deems “unsafe.” Often, formal or 
positive recognition simply identifies the governance system/body with which the settler 
state is willing to work, a process that serves to marginalize and even criminalize those 
Indigenous leaders the settler society deems problematic within the modern, capitalist, 
Western state formation of territorial governance. I have argued that this recognition is 
upheld, in part, through definitions of “qualified donee” and what counts as “charitable.” 
For those grant-making foundations interested in decolonization, therefore, care needs 
to be shown to ensure that gift giving is not made contingent on Indigenous nations 
becoming reconciled to the Canadian state as a matter of course. Inherent Indigenous 
leaders must be able to access philanthropic wealth without being required to suppress 
their own political authority in the process.
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Author’s note:
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assistance in finalizing this piece. 
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