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Introduction

While it has been valuable to Aboriginal peoples to have the courts as 

Finding Your Allies Where You Can:
How Canadian Courts Drive Aboriginal 
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Abstract: While it has been valuable to Aboriginal peoples to have the 



107Finding Your Allies Where You Can

Off-Reserve First Nation Members and the Fight for Equality

Corbiere 

1 a challenge to those 

1994. Corbiere
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that,

Taking   all   this   into   account,   it   is   clear   that   the   s.   77(1)  

disenfranchisement   is   discriminatory.   It   denies   off-­reserve  band  

members  the  right  to  participate  fully  in  band  governance  on  the  

arbitrary  basis  of  a  personal  characteristic.  It  reaches  the  cultural  

identity  of  off-­reserve  Aboriginals  in  a  stereotypical  way.  .  .  .  This  

engages  the  dignity  aspect  of  the  s.  15  analysis  and  results  in  the  

denial  of  substantive  equality.3

Francis v. 4 

 the 

Recent   indications   in   the   jurisprudence   of   the  Federal  Court   of  

Canada   show   a   certain   inclination   towards   the   applicability   of  

the  Supreme  Court’s  decision  in  Corbiere,  supra,  to  custom  band  
elections  [citations  deleted].  However,  in  none  of  these  decisions  

did   the   Court   engage   in   any   kind   of   extensive   analysis   of   the  

“complex”  legal  issues  involved  in  determining  whether  Corbiere,  
supra,  also  applied  to  custom  band  elections.  I  think  this  question  
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is   still   open   to   debate   and   the   indications   already   given   by   the  

5

 v. Hartley Bay (Electoral 

 6

 Esquega v. 7 This was a 
 

Corbiere.

. These 

Equality and Recognition of Aboriginal Groups
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Lovelace v. 
8

Lovelace

  per 

Lovelace

9

 Yet, in  v. 10 

Lovelace

in  referring  to  groups  which,  historically,  have  been  more  or  less  

disadvantaged,   I   do   not  wish   to   imply   the   existence   of   a   strict  

dichotomy   of   advantaged   and   disadvantaged   groups,   within  
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the  social  reality  that  a  member  of  a  group  which  historically  has  

been  more  disadvantaged  in  Canadian  society  is  less  likely  to  have  

11

Lovelace

12

appellants   have   failed   to   demonstrate   that,   viewed   from   the  

perspective  of  the  reasonable  individual,  in  circumstances  similar  

to   those   of   the   appellants,   the   exclusion   from   the  First  Nations  

Fund  has  the  effect  of  demeaning  the  appellants’  human  dignity.13

Misquadis v. Canada (Attorney 

14

Corbiere.15
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.16

 v. Canada (Minister 

17

18

I  note  that  in  Corbiere,  above,  the  Supreme  Court  recognized  that  
members  of  First  Nations  bands  living  off-­reserve  are  vulnerable  

to  unfair  treatment  because  a  stereotype  has  been  attached  to  this  

group  that  its  members  are  “less  Aboriginal”  than  band  members  

who   live  on  reserves.  Based  on   the  evidence   in   the  record,   it   is  

clear  that  a  landless  band  suffers  real  disadvantages  considering  

the  position  that  the  group  and  its  members  occupy  in  the  social,  

political   and   legal   contexts  of  our   society.   .   .   .   In   this   case,   the  

fact  of  being  a  member  of  a  landless  band,  which  includes  Band  

students  for  purposes  of  examining  the  legality  of  the  Program’s  

impugned  provisions,  is  a  personal  characteristic.  It  is  immutable  

19

20

Lovelace

In  this  case,  the  Program  is  one  of  the  targeted  federal  ameliorative  

programs  designed  to  address  the  unique  challenges  faced  by  First  

Nations  members   living   on   reserves   or  Crown   lands.   From   the  

evidence   in   the   record,   it   is   clear   that   the   primary   objective   of  
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the  Program  is   to  reduce  the  education  gap  that  affects  students  

from  services  and  programs  comparable  to  those  available  to  other  

students  in  the  same  province  or  area  of  residence.  .  .  .  The  evidence  

in  the  record  also  shows  that  the  secondary  school  enrolment  rate  

is  lower  than  the  national  average  for  First  Nations  members  who  

live  on  reserves.21

 While cases such as Misquadis
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Lovelace

Aboriginal Women, Indian Status, and Equality

22

Act.

was  v. 23
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characteristics.24

25

.26

 v. 
27

28 

29

30

31

32

33

34

.

35 The court 
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[c]onsiderable   deference   should   be   accorded   to   the   Squamish  

in   making   this   policy   decision,   particularly   since   it   concerns  

questions  of  citizenship,  Band  custom  and  lineage  .  .  .

In  my  opinion,  in  the  case  at  bar,  the  “compromise”  arrangement  

provided  for  in  the  Membership  Code  minimally  impairs  any  rights  

that  may  exist   for  non-­Squamish  adoptees,  while  still  achieving  

the  objective  of  protecting  Squamish  culture  and  identity  through  

traditional  means.36

37 
 

v. 38 was a challenge 

For  practical   reasons,   the  designation   [of  a  chief  as  a  person  of  

Indian  Act.
or   a   comment   on   any   relative   historical   disadvantage   of   status  

is  directed  toward  Aboriginal  communities  as  compared  to  non-­
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Aboriginal   communities,   and  not   status   Indians   as   compared   to  

non-­status  Indians.39

underinclusivity   does   not   violate   the   purpose   of   the   Charter.  
Underinclusivity   in   this   context  may   include   both   s.   23(1)(b)’s  

failure  to  address  non-­Aboriginals  and  its  failure  to  address  non-­

status  Indians.  In  either  event,  the  ameliorative  objective  can  only  

be  met   if   s.   23(1)(b)   can  be  put   to  practical  use.  The  provision  

has  no  practical  use   if   it   treats  Aboriginals  and  non-­Aboriginals  

the   same.   It   treats  Aboriginals   and   non-­Aboriginals   differently  

precisely   for   the   reason   that   treating   Aboriginals   and   non-­

Aboriginals   the   same  would  not   lead   to   a   fair   result.  Likewise,  

it   is  not  practical   to  expect   the  Courts   to  determine  who   is   and  

who  is  not  an  Aboriginal,  without  the  assistance  of  the  Indian  Act,  
and  therefore  it  is  not  discriminatory  to  exclude  non-­status  Indians  

from   the   application   of   the   provision   because   to   do   otherwise  

would  lead  an  unworkable  system.40

.

 case,41
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42

In  v. 
43

 that when legislation 

44

45

 v. 
46
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47

48

49

50 

51

that,

52
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53 The 

[t]here  are  two  obvious  ways  in  which  the  violation  of  s.15  might  

have  been  avoided.  The  1985  legislation  could  have  given  status  

under  an  equivalent  of  s.  6(1)  to  people  in  Mr.  Grismer’s  situation.  

Equally,  it  could  have  preserved  only  the  existing  rights  of  those  

in  the  comparator  group.54

 

55

56

. Such a result will have to await 
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Métis and the Quest for Recognition of Their Aboriginal Rights

Act 1982

to harvest natural resources is  v. 
57

58 The test 

 

European control; 

retains a connection to the historic rights-bearing 
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59

 While 

 v. 
60

61
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62

. v. Blais63 
 In Blais

.64

65

Manitoba Métis Federation v. 66 

67 The 

obligation was to those alive in 1870.68 It is also interesting to note that part 

the  residents  at   the  time,  or   their   leaders,  would  have  known  of  

their   rights   .   .   .  As   they   had   demonstrated   their   willingness   to  

litigate  in  respect  of  their  rights,  .  .  .  I  do  infer  that  they  chose  not  

to  challenge  or  litigate  in  respect  of  section  31  and  section  32  [of  

the  Manitoba  Act]  knowing  of  the  sections,  of  what  those  sections  

were  to  provide  them,  and  of  their  rights  to  litigate.69

70 Thus, 

71
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72

 v. British 

 British 

 73

 v. 

 cases.74

people   is   not   needed   in   the   present   circumstances   before   the  

Crown’s  obligation  to  consult  arises.  All  the  respondents  had  to  do  

a  credible  claim  to  aboriginal  rights  based  on  either  Inuit  or  Métis  

ancestry.  The   situation  might   be   different   if   the   right   adversely  

that  is  not  the  case.75

The conclusion in the 
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Manitoba Métis 

Federation

Conclusion—The Problem with Relying on the Courts?

(Endnotes)

1. 



aboriginal policy studies126

2. 

3. 

4. 

5. 

6. 

7. 

 v. 

8. 

9. Corbiere

10. 

11. 

more 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 



127Finding Your Allies Where You Can

20. 

21. 

22.     Sandra   Lovelace   v.   Canada,   Communication   No.   24/1977:   Canada  
30/07/81,  UN  Doc.  CCPR/C/13/D/24/1977  (UN  Human  Rights  Committee).

23. 

24. 

25. 

26. 

 v. Canada. This case began in 1986, when 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 



aboriginal policy studies128

39. 

40. 

41.  v. 

42. 

43. 

44. 

45. 

46. 

47.  

48. 

49. 

50.  para. 71.

51. 

52. 

53. 

54. 

55. 

56. 

57.   note 40.

58. 



129Finding Your Allies Where You Can

59. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

References

 [1999] 2 



aboriginal policy studies130

 497.



131Finding Your Allies Where You Can

 278.


