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I. INTRODUCTION

POLITICIANS HAVE USED "INTERNATIONAL LAW" to mask foreign 
policy maneuvers ever since global organizations made it possible 
for them to do so. Sometimes it is difficult to separate the legiti-

mate machinations of international law from the "you scratch my back, 
I'll scratch yours" world of politicking. Such suspicions emerged, for 
instance, when the United States (U.S.) decided to grant special WTO-
sanctioned trade incentives to Pakistan immediately after the South Asian 
country pledged its allegiance to the U.S. war on terror.1 The Generalized 
System of Preferences (GSP) Schemes of the European Community (EC) 
and the United States have recently been the target of those who see 
international law as the hidden tool of foreign policy, and soon enough, 
challenges emerged. 

India's recent challenge of special incentives in the European 
Community GSP system resulted in an influential decision by the World 
Trade Organization's (WTO) Appellate Body.2 The EC-Preferences decision 
is not necessarily "influential" because it convinced trade scholars, but 
because it has already resulted in a proposal by the EC to alter signifi-
cantly its GSP scheme. While the EC seems to have realized the potential 
impact of the decision, the United States retains essentially the same GSP 
system that has been in place for years. Although the future looks calm 
in Europe, legal storms are brewing across the Atlantic.

Not only does the EC-Preferences decision suggest that vast changes 
must be made in the U.S. system, it also raises a host of legal and policy 
questions that were not before the court. Doubts still linger whether GSP 
systems must contain some economic link when creating special incen-
tives for developing countries. Broader questions concerning the role of 
human rights in the WTO and the role of unilateralism in trade law still 
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invite us to explore, analyse, and interpret. The EC-Preferences decision 
may act as a springboard that launches us to greater depths and forces 
us to explore the underlying theoretical currents of international law.

II. AN OVERVIEW OF THE EC AND U.S. GSP SCHEMES

THE COUNTRIES OF THE EUROPEAN community and the United 
States have granted trade preferences to developing countries for 
several decades.3 Although many countries had preferential trad-

ing agreements in place even at the inception of the General Agreement 
on Tariffs and Trade (GATT), the modern regime, which uses trade for 
the benefit of developing countries, emerged largely in the 1970s.4 GATT 
members passed a waiver of the Most Favored Nation (MFN) clause in 
1971,5 allowing developing countries to receive more favourable treatment 
than others. In 1979, the waiver became a permanent exception to MFN 
treatment (the "Enabling Clause"), which was readopted by the WTO in 
1994.6

In some ways, the GSP schemes of the EC and U.S. are surprisingly 
similar. Both grant lower tariffs to developing countries that comply with 
international labour standards and eschew the drug trade. Both schemes 
also contain a list of general exceptions, potentially denying all trade pref-
erences to developing countries that do not comply.      

Despite the fact that both systems emerged at the same time and look 
something alike, the EC and U.S. GSP schemes differ in important ways. 
First, the EC provides discounts to countries that meet certain environ-
mental standards, while the U.S. does not.7 Second, the EC scheme is 
somewhat more detailed in defining the standards to which developing 
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countries must adhere.8 Most importantly, while the EC grants addi-
tional tariff cuts for each and every condition met (e.g. compliance with 
international labour rights), the U.S. provides an all-or-nothing solution 
to developing countries, demanding that all conditions be met before 
any preferences are granted. This key difference between the EC scheme 
("positive conditionality") and the U.S. scheme ("negative conditionality") 
has potentially vast legal consequences.9 

A. The GSP Scheme of the European Community
 
The European Community regulation at the heart of the EC-

Preferences dispute remains intact today;10 however, change is forthcom-
ing. Although the EC has decided to extend the current legislation for 
another year (to December 31, 2005),11 the WTO recently ordered the EC 
to alter its regulation (in accordance with the EC-Preferences Appellate 
Body decision) by July 1, 2005.12 Only one month after the WTO's order, 
the European Commission released a new proposal to alter the GSP 
scheme.13 Most likely, the EC will use the proposal as a basis for a new 
GSP plan, which will replace the existing law by July 1, 2005.14   

General Arrangements

The EC scheme grants preferences to imports based on four main 
considerations:

1.   The product must be eligible; 
2.  The country must be eligible; 
3.   After discovering that a developing country and product 

are eligible for a particular tariff discount, the country 
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may receive additional discounts by complying with 
one or more of the EC's "Special Preferences;" and

4.   The import must not be deemed ineligible according to 
the regulation's general exceptions.15 

A small number of products are precluded entirely from consideration 
for special preferences - largely industrial, agricultural, and fishery prod-
ucts. Under the new proposal, certain agricultural and fishery products 
will no longer be precluded from consideration.16 Even under the new pro-
posal, however, some categories of products are still dismissed ex ante. 
Once a product is considered, those that are deemed "sensitive" receive 
less preferential treatment than "non-sensitive" products. Under both 
the existing and proposed systems, "sensitive" imports receive a small 
decrease in tariffs, while the EC suspends tariffs entirely for "non-sensi-
tive" imports from beneficiary countries.17

As mentioned above, not only must the product be eligible for prefer-
ential treatment, but the country must be eligible as well. Under the new 
proposal, a country will not be eligible if the World Bank has classified it 
as a "high-income" country for three years in a row and when that coun-
try's GSP-covered exports to the Community are moderately diversified.18 
If a country is not a "high-income" country, or does not otherwise meet 
these criteria, the country may "graduate" from the program later on if it 
eventually becomes a high-income country and achieves export diversi-
fication.19 If an import is eligible and originates from an eligible country, 
then it generally receives a standard tariff deduction.

Special Arrangements

In addition to the standard deduction on tariffs, countries may receive 
"special incentive arrangements" by complying with certain international 
standards. Under the existing regulation, countries may qualify for three 
separate special preferences: 
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1.  Preferences for complying with certain International 
Labor Organization (ILO) conventions;

2.  Preferences for complying with international environ-
mental conventions; and

3.  Preferences for preventing the production and export of 
illegal drugs.20 

These three special incentive arrangements provide separate but 
cumulative trade benefits. In other words, if a developing country com-
plies with only one of the arrangements (e.g. compliance with labour stan-
dards), it will still receive a corresponding tariff cut. Later, if the country 
manages to comply with one or more of the remaining special arrange-
ments, it shall receive additional tariff relief.21 

Under the proposed scheme, there is only one special incentive 
arrangement. For the most part, the three separate arrangements in 
the existing system have been collapsed into a single arrangement.22 To 
qualify for the single arrangement, countries must essentially comply with 
all three of the existing arrangements.23 Therefore, countries that today 
qualify for only one of three special preferences will, under the proposed 
scheme, most likely not qualify for any special preferences at all. 

The EC's new special preference only extends to certain products. 
Some products are precluded from consideration if they originate from 
certain pre-specified countries.24 For example, the proposal states sum-
marily that "vehicles, aircraft, vessels and associated transport equip-
ment" from South Africa are not part of the GSP program. 

To qualify for the special arrangement under the new proposal, a 
country must:25 
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·   ratify and "effectively implement" sixteen specific UN and 
ILO conventions relating to human and labour rights;

·   ratify and "effectively implement" at least seven of eleven 
specific conventions relating to the environment, drugs 
and corruption;26 

·   commit itself to ratify and implement the rest of the 
eleven conventions which it has not yet ratified and 
implemented;27 

·   undertake to continue supporting the aforementioned 
conventions and must accept regular monitoring and 
review of their ratification and implementation; and 

·  be considered a "vulnerable country."28

The proposal's special incentive arrangements differ from the exist-
ing arrangements in a number of ways. First, as mentioned previously, 
there is only one arrangement as opposed to three. Second, the proposed 
scheme offers additional requirements. The new scheme now promotes 
"good governance" by requiring countries to adopt, for instance, the 
Mexico UN Convention against Corruption.29 Third, more explicit refer-
ence is made to particular conventions that beneficiary countries must 
adopt before receiving special treatment. Fourth, the regulation provides 
more guidance for the EC's determination about who shall receive the 
special preference. Fifth, the proposed regulation requires countries to be 
"vulnerable," which differs from the existing regulation. Finally, even if an 
import fulfills all of the proposal's aforementioned requirements, it may 
still be denied all preferential treatment under the entire GSP scheme if 
it does not meet a series of general prerequisites. Specifically, a develop-
ing country's exports may be denied preferences for any of the following 
reasons: 

·   serious shortcomings in customs controls on export or 
transit of drugs (illicit substances or precursors);30 
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·   failure to comply with international conventions on 
money laundering;31 

·   failure to comply with rules of origin,32 if the product 
threatens to cause "serious difficulties" to a Community 
producer of a like product;33 or 

·   "serious disturbance" to Community markets,34 among 
other reasons.

B. The GSP Scheme of the United States

Although the United States' GSP scheme remains similar to the 
scheme it had in place during EC-Preferences, the U.S. does not promise 
any drastic alterations to its legislation. In some ways, it does not make 
sense to speak of "special arrangements" when considering U.S. incen-
tives for labour rights and drug curtailment. Instead, those incentives 
should be discussed as part of a larger category of "general exceptions." 
The U.S. scheme is therefore defined by three main characteristics: 
product eligibility, country eligibility, and general exclusions (which 
include exclusions for failure to uphold labour standards or curtail drug 
production or trafficking).

Product Eligibility

The U.S. scheme limits the number of eligible products in four ways:

1.   The product must be designated by the President of the 
United States as an "eligible article."35 Although certain 
items are definitely ineligible, scant criteria govern 
what items are definitely eligible; 

2.   It precludes certain specific products from consider-
ation;36 
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3.   Any product deemed "import-sensitive" is ineligible;37 and
4.  A product from a particular country may be "graduated" 

from the GSP scheme if it exceeds a "competitive need 
limitation."38 Although there are "upper" and "lower" 
competitive need limitations, a product may be at least 
temporarily removed from the program if the imports 
of that product from a particular country account for 
more than 25% of U.S. imports for that product in a 
given year.39 

The President (usually acting through the U.S. Trade Representative) may 
grant waivers to competitive need limitations in several ways. Under one 
method, the President must make a determination that the waiver is in 
the "national economic interest" of the United States.40 In doing so, the 
President must give great weight to the following: 

[T]he extent to which the beneficiary developing country 
has assured the United States that such country will 
provide equitable and reasonable access to the markets 
and basic commodity resources of such country, and the 
extent to which such country provides adequate and effec-
tive protection of intellectual property rights.41

Country Eligibility

The U.S. scheme also limits the countries that are eligible to receive 
preferences for their products. GSP benefits are only available to "benefi-
ciary developing countries," which are not deemed "high-income" coun-
tries by the World Bank.42 

The President of the United States retains ultimate authority to des-
ignate countries as "beneficiary developing countries."43 When determin-
ing whether to designate a country as a beneficiary developing country, 
the President "shall take into account" a number of factors.44 As might 
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be expected, one of these factors is the "level of economic development 
of such country."45 The President must also take into consideration a 
number of other, rather unexpected factors. These other factors include 
"whether or not other major developed countries are extending general-
ized preferential tariff treatment to such country"46 and "the extent to 
which such country is providing adequate and effective protection of 
intellectual property rights."47 The U.S. provisions, like the EC regula-
tion, make a distinction between "developing" and "least-developed coun-
tries." However, the U.S. provisions go further, granting special status to 
not only "least-developed countries," but also "sub-Saharan" beneficiary 
developing countries.48

General Exclusions

There are also a number of general exceptions for potential beneficiary 
countries that may prevent them from receiving GSP benefits altogether. 
Many of the exclusionary grounds, which are mentioned below, may be 
waived by the President if he deems such action to be "in the national 
economic interest of the United States."49

Communist countries are excluded, except for communist WTO 
members.50 Although worded in generalized language, exclusion exists for 
The Organization of Petroleum Exporting Countries (OPEC).51 Countries 
that seize property of the U.S. or its citizens (including intellectual prop-
erty), or break contracts with the U.S. or its citizens may be excluded.52 
Countries that aid or shelter terrorists or have not "taken steps to support 
the efforts of the United States to combat terrorism" are similarly ineli-
gible.53 
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Countries that do not comply with certain labour or drug standards are 
excluded from the GSP program altogether. The labour exclusions apply 
to any country that "has not taken or is not taking steps to afford interna-
tionally recognized worker rights to workers in the country (including any 
designated zone in that country)"54 or any country that has not "imple-
mented its commitments to eliminate the worst forms of child labor."55 
The President may also deny all GSP benefits to "major drug producing" 
countries or "major drug-transit" countries.56 These drug-involved coun-
tries may avoid losing benefits if they cooperate with the United States to 
fight drugs, or, alternatively, if the "vital national interests of the United 
States require that" their preferences be maintained.57 
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that, among other things, "is a significant direct source of illicit narcotic or psy-
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57 19 U.S.C. §2492(b)(1)(A)(ii).



III. COMPLIANCE OF THE EC AND U.S. GSP SCHEMES 
WITH THE EC-PREFERENCES RULING

SOME COMMENTATORS HAVE SPECULATED that the Appellate 
Body's (AB) decision in EC-Preferences threatens many aspects 
of the EC and U.S. GSP schemes.58 Although the AB's decision 

was limited to the EC's drug arrangements and answered only a hand-
ful of specific legal issues, its holdings apply generally to arrangements 
for labour and the environment. Furthermore, the AB examined some 
legal issues that were tangential (or arguably unrelated)59 to the case at 
hand. Although some of the EC-Preferences decision might be considered 
obiter dictum,60 it helps to predict how unchallenged provisions of the 
GSP schemes would fare under closer scrutiny. The EC's new proposal 
certainly incorporates much of the AB's reasoning and therefore avoids 
most potential disputes, but the U.S. scheme appears exceedingly ripe for 
legal challenge.

A. A Brief Summary of the EC-Preferences Dispute
   

Before evaluating potential challenges to the EC and U.S. GSP 
systems, it makes sense to observe the scope and basic holdings of the 
AB's decision in EC-Preferences. India initiated the dispute by challeng-
ing all of the special incentive arrangements in the EC scheme (drugs, 
labour and the environment). Over time, however, India retracted its 
challenges to the labour and environmental incentives, focusing solely on 
whether the EC's drug preferences were legal. 

The AB began by stating that the Enabling Clause - the WTO agree-
ment that makes GSP schemes possible - must be considered an excep-
tion to Most Favoured Nation (MFN) treatment.61 Because the Enabling 
Clause was considered an exception, the party challenging conditional 
preferences must first prove noncompliance with Article I:1 of GATT 1994 
and point to the specific provisions of the Enabling Clause that are being 
violated. To avoid an MFN violation, the respondent must then justify its 
incentives62 with "sufficient evidence to substantiate its assertion that the 
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[inducements] comply with the requirements of the Enabling Clause."63

The AB then analysed the Enabling Clause's requirement that pref-
erences be "generalized, non-reciprocal and non-discriminatory."64 The 
"generalized" requirement is met if the GSP schemes "remain generally 
applicable."65 The AB focused most closely on the term "non-discrimina-
tory," which according to India's argument, required identical treatment 
to all developing countries in the GSP scheme. The AB disagreed, holding 
that a preference system need not treat all developing countries identi-
cally per se, but instead must treat all "similarly situated" developing 
countries identically.66 For example, if the EC is addressing the need for 
sustainable development throughout the world by creating a trade prefer-
ence for certain labour rights, all developing countries who uphold those 
labour rights should be given the preference. 

Despite the small victory for the EC, its GSP scheme was ultimately 
ruled GATT-illegal for two largely procedural reasons. The first procedural 
reason was that inclusion or removal of the preference was not possible 
and would require an amendment to the EC regulation. The EC drug pref-
erences simply stated a closed list of twelve countries that could receive 
the benefit, and did not allow new countries to be added or removed 
from the list. Since "similarly situated" countries (those meeting the drug 
requirements) could easily be left off the list (for instance, if they only 
recently began meeting the drug requirements), and since there would be 
no way to grant them the preference except via amendment, the regula-
tion was impermissible.

The second procedural reason for the EC's failure was the lack of 
any "objective criteria" governing inclusion or removal from the special 
preferences. The Enabling Clause requires that preferences be "designed, 
and if necessary modified, to respond positively to the development, 
financial and trade needs of developing countries."67 In order to address 
those "needs" in a "non-discriminatory" way, developed countries must 
establish "objective criteria" to determine the following:68 how a benefi-
ciary is chosen,69 the existence of a need in a particular country,70 and 
the effectiveness of alleviating a need in a particular country.71 Moreover, 
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the AB suggested that it might be impermissible to grant preferences 
based, in part, on criteria that do not relate to the purported need being 
addressed, such as "failure to comply with international conventions on 
money laundering."72

B. Compliance of the Proposed EC GSP Scheme with the 
EC-Preferences Ruling

Areas of Compliance
 

The European Commission assuredly had the EC-Preferences deci-
sion in mind when it wrote its proposal for a new system of generalized 
tariff preferences. "Experience has shown," it writes in its opening lines, 
"that some of [the GSP's] features work well in practice and should be 
continued while, on the other hand, it would seem necessary to adjust 
some of the measures in light of experience gained."73 The Commission's 
intent to respond to the EC ruling is apparent from the many amend-
ments, as well as the fact that the proposal intends to take effect on July 
1, 2005 (the same date by which the WTO has requested the EC to alter 
its scheme in accordance with the AB's decision).74 Despite responding 
to most of the AB's criticisms, however, the Commission's proposal still 
defies the EC-Preferences ruling in minor ways.

The proposal manages to incorporate some of the legal conclusions of 
the Appellate Body. In particular, the EC complies with the first proce-
dural fault of its former drug arrangements: that the drug arrangements 
did not have a process of inclusion or removal of beneficiary countries 
without recourse to amendment. Even before the proposal, in fact, the 
AB stated in EC-Preferences that labour and environmental preferences 
were procedurally superior to the drug arrangements,75 possibly hinting 
that they would withstand a legal challenge. Under the new proposal, the 
former drug incentives have essentially been folded into the same single 
arrangement as the labour and environmental incentives, with all of the 
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same rigorous procedural mechanisms. Despite any lingering doubts 
about inclusion or removal processes,76 the EC proposal should be able 
to clear this first procedural hurdle.

As for the second procedural requirement - using "objective crite-
ria" in various determinations regarding preferences - the EC proposal 
responds to some possible concerns, but also encounters some problems. 
The good news for the EC is that, unlike the existing drug arrangements, 
there are at least some criteria involved for the new special arrange-
ments.77 As mentioned before, the AB suggested three determinations for 
which "objective criteria" might be used.78 Actually, a close reading of the 
AB decision suggests that the first two determinations must use objec-
tive criteria, while not using objective criteria for the third determination 
would at least cast doubt upon a special incentive.79 

First, "objective criteria" must be used to determine how beneficiaries 
are chosen.80 The EC proposal manages this task well. Beneficiaries are 
chosen if they comply with a series of international conventions relat-
ing to "sustainable development" and if they are "vulnerable" countries 
(which essentially involves economic number crunching). Furthermore, 
the EC determines compliance with the international conventions primar-
ily by looking to the determinations of related international organizations. 
For instance, in deciding whether the Republic of Moldova has "effectively 
implemented" the Abolition of Forced Labour Convention, it will turn first 
to International Labour Organization (ILO) reports. Although the ultimate 
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determination rests with the EC, great weight is put upon the opinions of 
the organizations related to the relevant conventions.81

Second, the existence of a "development, financial [or] trade need 
must be 'widely-recognized'"82 and determined by using "objective crite-
ria."83 The EC proposal also appears to pass this test. Discussing Article 
3(c), the AB noted, "the existence of a 'development, financial [or] trade 
need' must be assessed according to an objective standard. Broad-based 
recognition of a particular need, set out in the WTO Agreement or in 
multilateral instruments adopted by international organizations, could 
serve as such a standard."84 The EC proposal specifically links the need 
for "sustainable development" with both the WTO and the instruments of 
international organizations, establishing that it uses "objective criteria" in 
determining the existence of developing countries' needs.85

Finally, the EC may fail to use objective criteria to determine the 
effectiveness of its GSP program, but it appears that this might not be a 
fatal mistake. It seems the AB highly recommends the use of "objective 
criteria" when determining whether the special incentive constitutes an 
"adequate and proportionate response" to a developing country's need.86 
One might read this rather ambiguous language from the AB to mean 
that GSP schemes use objective methods of determining whether their 
special incentives are effective.87 If indeed that is the case, then the EC 
proposal is in trouble; the new regulation offers no guidance for evaluat-
ing the effectiveness of its special incentives. One must note, however, 
that the Appellate Body did not clarify exactly how important it is to use 
objective criteria for determining the effectiveness of a measure.

Areas of Potential Noncompliance

Despite responding to much of the AB's criticism, the proposed GSP 
scheme potentially conflicts with EC-Preferences in several ways:
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82 EC-Preferences, supra note 2 at para. 164.
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an "effectiveness" requirement, which is discussed above. Supra note 58 at 240. 



·   The EC fails to rid itself of certain general exclusionary 
grounds noted disapprovingly by the AB. 

·   The ex ante exclusion of certain products from particular 
countries potentially violates the principle of non-dis-
crimination. 

·   The proposal's special incentives may not be effective in 
addressing the needs of developing countries. 

Only the first of these challenges, however, boasts much chance of 
success.

The new EC proposal maintains certain "Temporary Withdrawal and 
Safeguard Provisions," which were openly criticized by the Appellate 
Body. The AB singled out the EC's withdrawal and safeguard provisions 
when discussing the need for objective criteria that, "if met, would allow 
for other developing countries 'that are similarly affected'" to be removed 
from the program.88 It criticized the provisions because "a country may 
be removed as a beneficiary under Annex I, either altogether or in respect 
of certain product sectors, for reasons that are not specific to the Drug 
Arrangements."89 Finally, the AB stated the following: 

Although one reason for which the [drug] arrangements 
may be temporarily withdrawn is "shortcomings in customs 
controls on export or transit of drugs (illicit substances or 
precursors), or failure to comply with international con-
ventions on money laundering," this reason applies equally 
to the General Arrangements, the Drug Arrangements, 
and the other special incentive arrangements. Moreover, 
as the Panel appeared to recognize, this condition is not 
connected to the question of whether the beneficiary is a 
"seriously drug-affected country."90

The Appellate Body's logic is that in order for a conditional preference 
to remain "non-discriminatory," it may only utilize conditions that relate 
to the need of the developing country being addressed. For example, if 
you are using preferences to help solve a developing country's need for 
stronger labour rights, you may not attach a condition that excludes all 
Buddhist countries from consideration because there is no meaningful 
connection between the need and the condition. 
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In determining whether the proposal's "Temporary Withdrawal and 
Safeguard" provisions are suspect,91 one must determine whether the 
exclusion (for countries with poor customs controls for drugs or who fail 
to stop money laundering) is connected to the need for "sustainable devel-
opment." At certain points, the proposed regulation mentions the impor-
tance of "good governance" in relation to its special arrangements.92 It is 
at least plausible that stringent customs control of drugs and measures 
against money laundering would operate to decrease levels of corrup-
tion and promote good governance. In fact, one of the conventions that 
the proposal incorporates into its special arrangement is the Mexico UN 
Convention against Corruption.93 From this standpoint, there appears to 
be a logical connection between the exclusion and the need for sustain-
able development.

At the same time, there are reasons to doubt the connection between, 
on the one hand, the temporary withdrawal and safeguard provisions, and 
on the other, the need for sustainable development. First, if the exclusion 
is important for the needs of developing countries, then why does it reside 
in a different part of the regulation's structure - for instance, in the section 
on special arrangements? Why does the concern for customs and money 
laundering in developing countries not appear in the section on "Special 
Arrangements," rather than in the section on "Temporary Withdrawal and 
Safeguard Provisions?" In fact, the very idea of "safeguarding" is inward-
ly-focused, which leads to a more important point. Since the exclusion 
seems more oriented toward the protection of developed countries than 
the development of the countries it targets, it might be deemed to have 
little connection to the purported need. Finally, how vague may a purport-
ed "need" be? Can the need for "sustainable development" be expanded 
to include nearly any possible special incentive? Could the EC go even 
further, merely citing the need for "development?" Therefore, while the 
proposed regulation deals with the Temporary Withdrawal and Safeguard 
issue much better, it is still vulnerable to attack.

The second potential problem for the EC's proposal concerns the ex 
ante exclusion of certain products from particular countries in its special 
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92 The proposal's notion of "good governance" is somewhat unclear. The explana-
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preference program. For instance, although imported imitation jewelry 
from most countries is eligible to receive special preferences, imitation 
jewelry from India is ineligible.94 Granted, some of the countries involved 
are not WTO members and many of the articles mentioned are agricultur-
al or textile products (which would thus not be covered by GATT Article 
I:1 to which the Enabling Clause is an exception), still, the unequal 
treatment of agricultural and textile products may result in a violation of 
related WTO agreements, depending on the circumstances.

The final potential challenge to the proposal is that it is not effective 
in promoting "sustainable development." The purported requirement of 
effectiveness is rooted in Article 3(c) of the Enabling Clause, which states 
that special incentives must "respond positively" to the development, 
financial or trade needs of developing countries.95 The AB noted: 

[T]he expectation that developed countries will "respond 
positively" to the "needs of developing countries" suggests 
that a sufficient nexus should exist between, on the one 
hand, the preferential treatment . . . and, on the other 
hand, the likelihood of alleviating the relevant "develop-
ment, financial [or] trade need." In the context of a GSP 
scheme, the particular need at issue must, by its nature, 
be such that it can be effectively addressed through tariff 
preferences.96 

The proposal's special incentives are therefore only permissible if "sus-
tainable development" is the type of need that can be effectively addressed 
with tariff preferences. At least one study has claimed to discover a per-
verse phenomenon in which GSP schemes actually raise trade barriers 
in developing countries, thereby injuring global trade liberalization.97 

The issue here is "sustainable development" and not trade liberalization, 
and few, if any, studies have examined this precise question. It is pos-
sible, however, to compare this situation to one where a country imposes 
(rather than decreases) tariffs to achieve a policy objective protected under 
Article XX. The effectiveness of tariffs as a policy tool has been considered 
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as part of the analysis of the word "necessary" found in certain Article XX 
exceptions. The word "necessary" in the context of Article XX has been 
"understood to imply a strict justification of the measures undertaken as 
the least trade-restrictive measure available to achieve the policy goal."98 

Although little empirical evidence exists concerning the effectiveness of 
non-trade measures to affect labour practices in other countries, there 
is strong statistical proof that trade-based measures are effective.99 

Moreover, one scholar has noted that "effectiveness" in the context of the 
Enabling Clause probably means no more than a "rational connection" 
and would not require any sort of "empirical proof."100

 In sum, only one challenge to the EC's new proposal - questioning the 
legality of its "Temporary Withdrawal and Safeguard" provisions - war-
rants close attention. All in all, the new version of the GSP settles most, if 
not all, of the Appellate Body's criticisms. Unfortunately, the same cannot 
be said of the current U.S. scheme. 

C.  Compliance of the U.S. GSP Scheme with the EC-
Preferences Ruling

The U.S. special incentive schemes for labour and drugs clash directly 
with the EC-Preferences decision. There are some general aspects of the 
U.S. regulation that cast suspicion on the labour and drug incentives. 
Furthermore, each special incentive possesses characteristics that con-
flict with the decision in EC-Preferences.

Overall, the U.S. special incentives for labour and drugs fail because 
they impose general conditions that have nothing to do with labour or 
drugs. This is essentially the same issue as the one previously addressed 
concerning the EC's "Temporary Withdrawal and Safeguard" provisions. 
Under the U.S. system, if two developing countries fully comply with the 
necessary labour and drug provisions (i.e. they are "similarly situated"), 
one may still be treated differently than the other for any of the follow-
ing reasons: (1) because that country does not provide "adequate and 
effective protection of intellectual property rights;"101 (2) such country is 
located in sub-Saharan Africa;102 (3) that country has seized property of 
the U.S. or its citizens (including intellectual property) or broken con-
tracts with the U.S. or its citizens;103 (4) it is a communist country;104 
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and (5) if that country has aided or sheltered terrorists, or has not "taken 
steps to support the efforts of the United States to combat terrorism."105 

Few of these exclusionary grounds could be said to have a "rational con-
nection" to the need for labour rights or the need to curtail drug activi-
ties.106 Only the last, concerning terrorism, may have some relevance to 
drug incentives since some terrorist organizations have allegedly been 
using the drug trade as a source of income.107 Furthermore, since com-
pliance with the labour and drug provisions are both conclusive factors 
in the granting of preferences, this poses a problem: no readily apparent 
rational connection exists between fulfilling the need for labour rights and 
the need for attacking drug production.

The drug arrangements have problems of their own. The U.S. regu-
lation bans all trade preferences to "major drug producing" countries 
or "major drug-transit" countries.108 While the EC regulation hints that 
the need being addressed is for "sustainable development," the need for 
the U.S. drug arrangements is not as clear. One can only guess that 
the "development, financial or trade need" being addressed is somehow 
related to the "development" of the beneficiary country. Still, the regula-
tion does not establish the existence of a need (i.e. "the effect of the 'drug 
problem'")109 with "objective criteria" set out in the WTO or international 
instruments. Also, the drug provisions do not seem focused on the needs 
of developing countries, but rather the needs of the United States. For 
example, in order to be classified as a "major drug-transit" country (and 
thus lose benefits), one of the requirements is that the country "is a sig-
nificant direct source of illicit narcotic or psychotropic drugs or other 
controlled substances significantly affecting the United States."110 Is it 
not conceivable that a developing country may have problems with drug 
activities even though it is not a "significant direct source" of drugs to 
the United States? The rational connection between the need of develop-
ing countries [to curtail drug activities] and the U.S.-centric condition is 
tenuous at best. 

Furthermore, the drug provisions can be waived for a violating country 
(thus preserving the developing country's preferences) for reasons that 
also have little to do with the need to curtail drug activities. Specifically, 
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the U.S. can ignore drug production or transit in beneficiary countries if 
the "vital national interests of the United States require that" the prefer-
ences be maintained.111 As a result, if two developing countries fail to 
prevent drug problems, one may still receive trade benefits from the U.S. 
if required by America's "vital national interests" - a reason that may have 
no connection to the need being addressed. 

Were it not for the use of general exclusions/negative conditional-
ity, then the U.S. labour incentives might actually comply with EC-
Preferences. Although they do not refer specifically to ILO conventions, 
the U.S. essentially lists the ILO's "fundamental" labour rights as the 
applicable criteria for determining the compliance of developing coun-
tries. The U.S. leaves out one of the fundamental labour rights (the right 
to equality) and adds an additional criterion.112 In addition to the ILO 
fundamental rights listed, the U.S. regulation will consider how much a 
developing country respects "acceptable conditions of work with respect 
to minimum wages, hours of work, and occupational safety and health."113 
This final factor in determining whether a developing country meets the 
GSP's labour standards does not reference any one or two specific con-
ventions on labour rights. Instead, "minimum wages, hours of work, and 
occupational safety and health" could refer to scores of ILO conventions. 
As such, the U.S. scheme's criteria for labour incentives may be too vague 
to be capable of objectivity.

Finally, while the EC proposal imposes an evidentiary standard ("suffi-
cient evidence") in making its own determinations114 and grants consider-
able weight to the reports and analyses of the international organizations 
related to the conventions,115 the U.S. regulation does neither. Although 
America's labour incentives are probably more immune to attack than its 
drug incentives, both are considerably more exposed to legal challenge 
than the proposed European incentive arrangement.
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IV.  THE UNTOUCHED ISSUE: ENABLING CLAUSE ARTICLE 
3(C) AND THE ECONOMIC NEXUS REQUIREMENT

 

THE APPELLATE BODY'S DECISION in EC-Preferences did not cover 
all the potential issues that critics have raised with GSP systems 
at large. The AB defined its mandate specifically,116 and even dis-

cussed matters arguably outside that mandate,117 but still did not touch 
upon one of the most divisive issues that might arise in the next GSP 
challenge. The most vexing legal question that remains is whether Article 
3(c) of the Enabling Clause requires an economic nexus. In other words, 
does Article 3(c) require special incentives to ultimately aim at improv-
ing the economic situation of developing countries? The answer could 
have profound implications for how countries approach the enforce-
ment of human rights. Most likely, however, no such nexus is required. 
Furthermore, even if the Enabling Clause requires a nexus between spe-
cial incentives and economic improvement, this requirement will not be 
very difficult to fulfill.

A. An Initial Vienna Convention-Style Analysis

A traditional Vienna Convention-style analysis of Article 3(c) does not 
yield any simple results. The plain text of Article 3(c) remains ambiguous 
as to whether an economic nexus is required: trade preferences must 
"respond positively to the 'development, financial and trade' needs of 
developing countries." To begin, the Appellate Body has already essen-
tially interpreted the "and" in Article 3(c) as an "or." Therefore, as long 
as a need responds to a "development, financial [or] trade" need, it can 
survive Article 3(c).118 Since the words "financial" and "trade" are both 
decidedly economic in nature, the only potential way to address a non-
economic need in a developing country is by labeling it a "development" 
need. "Development," however, is a sufficiently ambiguous term. While it 
could refer to economic development, it may also refer to the development 
of human rights. The words "financial" and "trade" comprise the immedi-
ate context for the word "development," but, as will be explained later, this 
alone does not sufficiently clarify its meaning. 

Since many parts of Vienna Convention Article 32 are not helpful with 
this question, at least one commentator has turned to the travaux to help 
interpret the meaning of "development."119 For answering other questions 
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relating to the Enabling Clause, the Appellate Body showed little hesita-
tion in using the preparatory work not only for the Enabling Clause itself 
(enacted in 1979), but also for agreements that served as precursors.120 
The travaux seem to indicate that prior to the enactment of the Enabling 
Clause, most countries saw GSP schemes as addressing purely economic 
needs of developing countries.121 Despite some evidence in the travaux 
linking the word "development" to economics, there is a possibility that 
the meaning of the word has changed over time. Specifically, the AB's 
holding in Shrimp-Turtle suggests that "development" could be an "evolu-
tionary" term that now possesses non-economic connotations.122

B. "Development" in Article 3(c) and Shrimp-Turtle
 

The AB's decision in Shrimp-Turtle may lead to a new meaning for 
"development" in the Enabling Clause. One issue in Shrimp-Turtle con-
cerned whether the term "exhaustible natural resources," which is found 
in the language of GATT Article XX(g), extended to living beings.123 Even 
though the term, as used by the drafters of GATT, only referred to non-
living things, the Appellate Body adopted a more expansive interpretation. 
The AB scrutinized the preamble to the Agreement Establishing the WTO, 
focusing on the stated commitment to "sustainable development."124 Since 
the members' approach to environmental protection had changed since 
1947, it was justified to view "natural resources" in a different light.

The key to the AB's analysis, however, was finding that the term 
"natural resources" is "by definition, evolutionary."125 The AB's interpreta-
tion has fueled some to question whether it is engaging in legal activism. 
As an entity that has quite often adhered to a highly textual analysis of 
the treaties, the AB's decision in this case was nothing short of shocking. 
Some wondered whether the AB was turning a treaty into a constitution, 
and whether several other parts of the text might be construed under 
modern circumstances. After examining the legal authority for the AB's 
interpretation, the reality, however, is that the "evolutionary" approach 
adopted in Shrimp-Turtle is more conservative than one might surmise 
at first glance.
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The AB's language actually comes from a 1970 decision by the 
International Court of Justice - the "Legal Consequences" case. To begin, 
the recycling of the phrase "by definition, evolutionary" misleads the 
reader. The "Legal Consequences" case decided the propriety of South 
Africa's continued presence in Namibia, some decades after the League of 
Nations Covenant permitted such activity.126 The Covenant provided that 
countries comprising the former territories of fallen empires, which are 
"inhabited by peoples not yet able to stand by themselves under the stren-
uous conditions of the modern world, there should be applied the prin-
ciple that the well-being and development of such peoples form a sacred 
trust of civilisation," and that "the best method of giving practical effect 
to this principle is that the tutelage of such peoples should be entrusted 
to advanced nations."127 Since the Covenant implied that the "strenuous 
conditions of the modern world" would become more agreeable over time, 
and furthermore, implied that those "not yet able to stand by themselves" 
would one day be able to do so, the International Court of Justice (ICJ) 
interpreted the language of Article 22 as "by definition, evolutionary."128 
The expectation of change was built into the explicit text of the treaty; 
however, the same principle cannot be applied as comfortably to the term 
"natural resources."

Despite the AB's misleading quotation in Shrimp-Turtle, one may 
still extract a coherent legal rule from the authorities cited. Also cited, 
for instance, is the ICJ's "Continental Shelf" case.129 As in Shrimp-Turtle, 
both "Legal Consequences" and "Continental Shelf" interpret treaty lan-
guage differently from its original meaning and the justification for a 
new interpretation rests heavily on the following: 1) developments in 
international law, 2) occurring after the completion of a treaty, which 3) 
have direct bearing on a specific issue or term in the treaty.130 In "Legal 
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Consequences," the ideal of "self-determination" became enshrined in 
international law, thus resulting in a new interpretation of the League of 
Nations Covenant. The ICJ similarly decided in "Continental Shelf" that 
although a treaty referring to the "territorial status of Greece" was made 
before the discovery of the Continental Shelf, the concept of "territorial 
status" should be reinterpreted to deal with the discovery of the Shelf. 
Shrimp-Turtle appears to follow the same pattern, and the term "natural 
resources" is reinterpreted following developments in how international 
law defines the term. Yet, has "development" been redefined more broadly 
to cover non-economic matters? 

There is no doubt that in today's world "development" refers to more 
than mere economics. Perhaps envisaging this legal issue, the EC's pro-
posal for a new GSP system addresses this point head-on when stating 
that development has been the subject of 

multiple international conventions and instruments such 
as the UN Declaration on the Right to Development of 1986, 
the Rio Declaration on Environment and Development of 
1992, the Vienna Declaration and Programme of Action of 
1993, the UN Agenda for Development of 1997, the ILO 
Declaration on Fundamental Principles and Rights at Work 
of 1998, the UN Millennium Declaration of 2000 and the 
Johannesburg Declaration of Sustainable Development of 
2002.131 

The agreements mentioned recognize the broad scope that the word 
"development" encompasses. For instance, the UN Declaration on the 
Right to Development states, "development is a comprehensive economic, 
social, cultural and political process, which aims at the constant improve-
ment of the well-being of the entire population."132 Therefore, following the 
analysis laid out by the Appellate Body in Shrimp-Turtle, the word "devel-
opment" might be reinterpreted to cover non-economic principles.

C.  A Reinterpretation of Shrimp-Turtle: Article 31(3)(c) of 
the Vienna Convention and the Evolutionary Approach 
to "Development"

One could also read the AB's interpretation of "exhaustible natural 
resources" as silently following Article 31(3)(c) of the Vienna Convention. 
There is significant evidence that the Appellate Body used 31(3)(c) (which 
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allows interpretation in light of "any relevant rules of international law 
applicable in the relations between the parties") as the underpinning of its 
"evolutionary" approach.133 If indeed the Appellate Body based its decision 
on this provision of the Vienna Convention, then the implications are no 
different, and "development" in Article 3(c) of the Enabling Clause could 
still be interpreted in an "evolutionary" manner.

In order to qualify as a valid 31(3)(c) source, three circumstances 
must exist, all of which likely apply in the case of "development." First, 
the source must be "international law." Most agree that treaties fall under 
this category, and the AB used treaties to interpret XX(g) in Shrimp-
Turtle. As discussed above, several treaties exist which relate in some 
way to "development." 

Second, the rules must be "applicable in the relations between the 
parties." While some believe that "the parties" [to a treaty which is used 
as a 31(3)(c) source] must include all WTO members,134 others believe 
that "the parties" only refers to the parties to a dispute.135 In any event, 
if the AB was silently following Article 31(3)(c), then it implicitly adopted 
the latter interpretation.136 The treaties discussed above (UN Declaration 
on the Right to Development of 1986, the Rio Declaration on Environment 
and Development of 1992, and the Vienna Declaration and Programme 
of Action of 1993) would not need to be signed by all WTO members, but 
only the parties to a dispute involving the meaning of "development." 

Finally, the rule must be "relevant." Some interpret the word "rel-
evant" to include only those laws in existence at the time the agreement 
being interpreted was concluded. In this case, the agreement being inter-
preted is the WTO (which readopted the Enabling Clause at the time of 
its inception), so only those "international rules" existing in 1994 would 
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apply.137 Even assuming that "development" does not pass this initial 
test for "relevance," it is likely that an exception exists to Article 31(3)(c)'s 
"principle of contemporaneity." The drafters of the Vienna Convention 
realized that "the content of a word, e.g. 'bay' or 'territorial waters,' may 
change with the evolution of the law if the parties used it in the treaty as 
a general concept and not as a word of fixed content."138 In essence, the 
WTO can only be interpreted with "rules of international law" when those 
rules existed before the WTO, except when the drafters intended for the 
content of those rules to evolve over time. 

If indeed the term "natural resources"139 can be seen as intentionally 
dynamic (i.e. coined with the realization that its content will change over 
time), then "development" should be similarly interpreted. One method 
of determining the intention [of the drafters] is to look at the vagueness 
or specificity of the term used.140 Vagueness suggests that the content 
of a term is susceptible to change; relative to "natural resources," the 
term "development" seems equally vague. In fact, one scholar has already 
applied this analysis to some classically vague terms in GATT, stating that 
"it could be submitted that the use of broad, unspecified terms - such 
as 'exhaustible natural resources,' 'public morals,' or 'essential security 
interests' in GATT Arts. XX and XXI - is an indication that the drafters 
intended these terms to be interpreted in an 'evolutionary' manner."141 

If the logic of Shrimp-Turtle was actually based on Article 31(3)(c) of 
the Vienna Convention, then the AB should also interpret "development" 
in an "evolutionary" manner. According to the Appellate Body's implicit 
interpretation of Article 31(3)(c), the treaties relating to development meet 
all three criteria necessary to qualify as "other rules of international law," 
which are to be interpreted "together with the context." Since all other 
Article 31 sources remain ambiguous, 31(3)(c) should be sufficient to 
cement the meaning of "development" to include non-economic ideas. 
Furthermore, since travaux may only be used to "confirm" an Article 31 
analysis or to supplement an Article 31 analysis that leads to ambigu-
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ous, obscure, absurd or unreasonable results, the travaux need not be 
consulted on this matter.142

D.  The Consequences of Interpreting Enabling Clause 
Article 3(c) Incorrectly

Despite the rather forceful arguments for interpreting Article 3(c) to 
include non-economic needs, it is at least conceivable that the Appellate 
Body might interpret the clause differently. The practical result of an 
incorrect interpretation is that anytime a GSP scheme created an incen-
tive for upholding labour rights, it would have to show that stronger 
labour rights in developing countries lead to greater economic develop-
ment, financial health, or trade. 

The requirement of an "economic nexus" is not catastrophic though. 
First, the connection between human/labour/environmental rights and 
economic growth will probably not have to be quantifiable. Most likely, the 
Dispute Settlement Body (DSB) will accept qualitative studies linking the 
two,143 which will release the developed country from the time and effort 
it takes to produce quantitative reports. Second, the opinions offered in 
the studies need not embrace mainstream academic opinion.144 Instead, 
the AB has said that "responsible and representative governments may 
act in good faith on the basis of what, at a given time, may be a divergent 
opinion coming from qualified and respected sources."145 In the context of 
such permissive rules regarding scientific studies, very few (if any) rights 
will not be able to justify their economic worth.

Even if human, labour, and environmental rights will be able to retain 
their role in GSP systems, a more subtle danger lingers. Specifically, there 
is a danger that in attempting to justify human rights on economic rather 
than humanitarian grounds, one risks alienating human rights from 
their roots in predominantly moral concerns. Yet this is more of a policy 
concern than a legal one. 
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From a policy perspective, there are at least two ways to prevent econ-
omization. First, WTO members could alter the meaning of the Enabling 
Clause through either amendment, interpretive declaration, or other 
means. Since such actions would require unanimous support of all WTO 
members, and since many developing countries do not like GSP schemes 
to focus on non-economic needs, any type of amendment would be nearly 
impossible. Second, developed countries could stop basing GSP schemes 
on human rights. At first, this option sounds somewhat drastic. However, 
GATT Article XX may be more suitable for addressing many of the rights-
related concerns that are dealt with today through GSP schemes. For 
instance, the EC may be able to address human and labour rights under 
Article XX(a), environmental concerns under Article XX(b) and (g), and 
drug issues with Article XX(b). If the AB eventually interprets Enabling 
Clause Article 3(c) to require an economic nexus, then developed coun-
tries might consider running to the shelter of Article XX.146

V.  POLICY CONSIDERATIONS RELATING TO EC AND U.S. 
SPECIAL PREFERENCES 

THE ECONOMIZATION OF HUMAN rights is only one among a host 
of policy issues raised by the recent GSP dispute. Even if the DSB 
does not require economization, is it wise to have the WTO making 

judgments about the content of human, labour, or environmental rights? 
Are GSP systems a form of coercion? Does the Enabling Clause justify 
unilateralism? Are GSP systems too capable of being abused by devel-
oped countries? Many of these questions form the basis of longstanding 
debates within the international law community. Interestingly, the new 
EC Proposal contains the makings of a solution to several of these GSP-
related issues. However, it remains to be seen whether the Proposal is too 
stringent on developing countries to have any practical effect.
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A. Human Rights under the WTO Framework

Is it preferable to have the Dispute Settlement Body of the WTO 
interpreting the content of human rights? Under the present state of the 
EC and U.S. GSP schemes, such a scenario is quite possible. While EC-
Preferences focused primarily on the procedural shortcomings of the EC 
regulation, the next challenge could reach substantive issues. The next 
time around, for instance, the DSB may have to make a decision whether 
India has "effectively implemented" the right to bargain collectively. Such 
a decision would necessarily turn on what comprises the right to bargain 
collectively. 

One theme that continues to recur in the literature surrounding the 
WTO's involvement in human rights is the tradeoff between the enforce-
ment of rights on the one hand, and the dilution of rights on the other.147 

The WTO provides an avenue through which human rights have some 
sought-after teeth. Countries with poor human rights records generally 
respond better to financial incentives than to strongly worded, unenforce-
able manifestos. At the same time, there is a risk that pursuing human 
rights enforcement through the WTO will lead to the dilution of human 
rights. After all, those presiding over WTO disputes are not necessarily 
human rights scholars, but are, in fact, experts in the field of trade law.148 
Some contend that WTO adjudicators, when in doubt, tend to "err on the 
side of enabling trade rather than enabling trade-restricting social mea-
sures."149 One counterargument would posit that WTO interpretation of 
human rights instruments does not change the obligations of states that 
have acceded to those instruments - that WTO decisions only change the 
relations of states vis-à-vis their WTO obligations.150 Nevertheless, even a 
single opinion from the WTO could contribute to a body of judicial practice 
that generates a small but noticeable effect on international law, not to 
mention common perceptions. In addition to the threat of dilution, there 
is the possibility that the WTO's jurisprudence will economize human 
rights,151 thus alienating the rights regime from its moral fixtures. 

Interestingly, the EC's proposal for the new GSP scheme offers one 
possible solution to the enforcement/dilution dilemma. According to 
the proposal, the EC "will monitor the effective implementation of the 
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international conventions in accordance with the respective mechanisms 
thereunder."152 The "conventions" mentioned in this passage refer to 
the various international instruments that developing countries must 
"effectively implement" to receive special preferences. In essence, the EC 
proposal passes the bulk of the substantive determination about compli-
ance with the conventions to the international organizations that oversee 
them. 

Whereas the AB might second-guess the EC's own determination 
whether India, for instance, has effectively implemented the ILO Right 
to Organize and Collective Bargaining Convention, it will probably be 
much more hesitant to do so if the ILO makes that determination.153 
After all, it is not only the ILO's instrument, but the ILO is presumably 
less biased than the EC in the context of an EC-versus-India dispute. In 
general, the more the EC relies upon the determinations of international 
organizations, the more WTO adjudication will focus on the procedural, 
rather than substantive aspects of the EC's conclusions on human rights 
compliance. Instead of analysing the content of the right (which the DSB 
will presume is covered by the ILO determination), the DSB will turn to 
procedural issues (e.g. whether the ILO determination was followed cor-
rectly). 

The EC proposal's approach to human rights in the WTO is one 
potential solution to the enforcement/dilution tradeoff. It highlights the 
need to approach human rights from a multilateral perspective, build-
ing upon internationally recognized rights instruments. It also reveals 
the prudence of relying on international organizations related to those 
instruments to achieve more objective and less vulnerable determinations 
about countries' compliance with human rights standards.

B. GSP Schemes: Coercion, Abuse, and Unilateralism?
 

From the perspective of the developing world, the GSP schemes of 
the EC and U.S. may seem like merely tools of Western foreign policy, 
dangling a carrot in front of relatively powerless smaller countries while 
holding a stick in the other hand. This realist perspective is not isolated 
to the GSP system, but is part of a broader critique of the world trading 
system that has spawned followers across the world, fueled debate, and 
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sparked protests.154 
Protesters are not alone in thinking the WTO is capable of abuse. 

Some scholars, like Philip Alston, find the WTO context is far too capable 
of abuse by member states.155 For instance, the United States sometimes 
attempts to enforce labour standards on other countries which it does not 
enforce at home, essentially "cherry-picking" the international laws that 
it finds most suitable to enforce domestically.156 Particularly troublesome, 
notes Alston, is the fact that the United States' GSP promotes a series 
of labour standards that "mirrors" the core ILO rights, but selectively 
omits one of them - the right to non-discrimination in the workplace.157 

Furthermore, the GSP scheme allows so much wiggle-room in its choice 
of vague terminology that the U.S. can essentially enforce whatever 
labour standards seem fit at the time.158 The result is a system that dis-
torts international law through selective enforcement and appropriates 
the international trading system for the benefit of economically powerful 
countries.

On the other hand, there is a body of thought that focuses on the 
beneficial aspects of unilateralism in the trade context. Especially when 
multilateral action is not feasible or does not effectively enforce compli-
ance, the actions of a single state may provide the surest route toward an 
eventual global system. Unilateral action can have the effect of establish-
ing new international rules through the "repeated interactions between 
states and a variety of domestic and transnational actors, which produce 
interpretations of applicable global norms and ultimately the internaliza-
tion of those norms into states' domestic values and processes."159 

Despite what may seem like a stark choice between unilateralism 
and multilateralism, the WTO (and in particular, WTO-permissible GSP 
schemes) offers something in between. It must be remembered that the 
WTO agreements, including the Enabling Clause, were perfected in a 
multilateral setting. As a result, any action taken in compliance with the 
Enabling Clause exception may be unilateral, but it is taken in compli-
ance with multilateral consensus. Furthermore, just as unilateral efforts 
to enforce human rights are tempered in the WTO by such concepts as 
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"necessity,"160 trade preferences pursued through the Enabling Clause 
are limited by its terms. Even Philip Alston would likely be pleased with 
the Appellate Body's recent insistence upon the use of "widely-recognized" 
standards from international organizations when constructing a GSP 
scheme. 

Potential abuses of the GSP system are currently being curtailed 
through the insistence that unilateral action be based on popular inter-
national norms. The system is working. After the AB's decision in EC-
Preferences, the European Commission has returned with a proposal that 
takes full advantage of international norms and international organiza-
tions. Not only are the new special incentives based solely upon inter-
national instruments, but compliance is also largely a question for the 
international organizations that act as caretakers to the various conven-
tions. It is hoped that the EC and U.S. systems of trade preferences can 
reach a point where they can acquire various benefits from unilateralism, 
without violating the trust of the international community.

C.  Negative versus Positive Conditionality: Law and 
Policy

 
While the distinction between negative and positive conditionality may 

have been useful to ponder GSP schemes in the past, that categorization 
no longer proves useful. From a legal perspective, negative conditionality 
may be suspect, but it is not per se impermissible under EC-Preferences. 
To begin with, a simple (rather imprecise) definition would suggest that 
negative conditionality means losing all GSP benefits (including those 
from general arrangements) if either the general conditions for GSP ben-
efits, or the specific conditions for a special preference, are not fulfilled. 
This would be perfectly legal if the special need being addressed were 
related to all necessary conditions for GSP benefits. For instance, if a 
special incentive aims to strengthen labour rights in another country, and 
the GSP scheme creates a general exclusion (such as in its "Temporary 
Withdrawal" section) from all GSP benefits for countries that are not ILO 
members, then the general condition (ILO membership) relates to the 
need being addressed (labour rights). A more practical example, already 
mentioned, would be the potential connection between fighting terror-
ism (a general requirement in the U.S. system) and the drug arrange-
ments. In practice, the problem is that under negative conditionality the 
special preferences often depend on too many general requirements that 
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are unrelated to the developing country's need. One may consider, for 
example, America's general requirement for upholding intellectual prop-
erty rights, which has nothing to do with combating drugs. 

Another legal challenge to negative conditionality is that it does not 
"respond positively" to the needs of developing countries. Nevertheless, 
this argument ignores the fact that trade preferences, as a whole, qualify 
as "positive" incentives. One should not attach too much importance to 
such semantics, but should focus rather on a conceptual approach to the 
two systems.

More importantly, the distinction between positive and negative con-
ditionality no longer makes sense in light of the EC's new proposal. The 
EC system is still technically an example of "positive conditionality," 
since fulfilling the special incentive requirements would grant a develop-
ing country additional preferences on top of the general arrangements. 
However, the previous EC system used three separate special incentive 
arrangements, and under the new scheme, they have been lumped into 
one single special incentive. Under the new special arrangement, the EC 
requires developing countries to sign, ratify, and "effectively implement" a 
dizzying multitude of conventions. Although the EC groups them all under 
the banner of "sustainable development," it could be argued that some are 
completely unrelated. For instance, what relationship exists between The 
Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) and the Convention on Biological Diversity (CBD)?161 
Even though the EC technically uses "positive conditionality," it still 
requires countries to comply with various [arguably] unrelated conditions 
to receive special preferences. 

From a policy perspective, "positive conditionality" is presumably a 
way for developing countries to make important changes in governance, 
step by step. However, the new EC proposal offers a single package that 
is only available upon meeting innumerable requirements. Granted, the 
EC most likely constructed its new GSP scheme to comply with EC-
Preferences. While it may be legal, is the EC proposal prudent? There 
are very few developing countries, much less developed countries, which 
would be able to commit themselves fully to the twenty-seven conventions 
listed. Regardless of whether its incentives are "positive" or "negative," the 
EC may be setting the bar too high for the rest of the world.
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VI. CONCLUSION 

THE DECISION IN EC-PREFERENCES raised serious questions 
about the legality of European and American GSP schemes. The 
EC's new GSP proposal, which responds to various issues in EC-

Preferences, appears to meet most of the major challenges that developing 
countries may initiate. Unlike the EC, the U.S. has no apparent plans to 
amend its GSP program. Most likely, the U.S. scheme would be suscep-
tible to many challenges by other WTO member states.

Those who fear an "economization" of the Enabling Clause, and by 
extension human rights at large, should rest assured that the threat is 
not severe. Article 3(c) of the Enabling Clause does not require an eco-
nomic nexus, and should the AB rule otherwise, the burden of proof 
should be somewhat lax. 

Similarly, those who fear human rights standards will experience 
dilution at the hands of WTO adjudicators will be pleased to know that 
the EC has quite possibly found a solution to the problem in the GSP 
context. By utilizing international instruments and by leveraging the 
judgment of international organizations in its GSP scheme, the EC GSP 
proposal takes substantive determinations about human rights out of the 
hands of WTO judges. 

Despite this, scholars and activists should never stop worrying about 
the protection of human rights, even in the wake of a refreshing proposal 
from the EC. In particular, there is some concern that in trying to meet 
its legal requirements, the developed world is forgetting about the origi-
nal goal of the preference system. By creating virtually insurmountable 
requirements for special preferences, we may be denying the precious 
hope for reform in the world's most deprived nations.
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