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Was R2P Doomed to Fail?
How the 2011 Libya Crisis Sealed the Fate of the Responsibility to Protect



Abstract
This paper explores the origins of the Responsibility to Protect (R2P) principle within the contemporary history of armed humanitarian intervention. By reviewing legal and political scholarship surrounding the concept of R2P and its application, this paper uses a constructivist lens to argue that R2P failed to be adopted as a principle of customary international law due to its normative and legal ambiguity. This paper concludes with a critical examination of R2P's first, and likely final, invocation during the Libyan crisis of 2011.






















The topic of military interventions for ‘humanitarian’ purposes has a long and divisive history. From the May 1876 Eastern Crisis, when Ottoman troops massacred Christians in Bulgaria,[footnoteRef:1] to Adolf Hitler’s invasion of Czechoslovakia [footnoteRef:2], much has been written analyzing the historical use of armed humanitarian intervention. Since the end of WWII, humanitarian intervention doctrine has been split along two fundamental principles of international law: the prohibition of the use of force, and the obligation to respect and protect human rights[footnoteRef:3].  In the aftermath of several tragic humanitarian catastrophes of the 1990s, the principle of Responsibility to Protect (R2P) was developed for international humanitarian intervention and widely accepted by UN Member States. Through legal and political theory scholarship, this paper explores the contemporary history of armed humanitarian intervention and R2P, with an emphasis on the way legal ambiguity and constructivist notions of language proved fatal to the adoption of R2P as a normative principle of customary international law. The UN intervention in the 2011 Libyan crisis is used as a case study to examine R2P application, why it failed as a doctrine, and how Libya ensured R2P will never evolve beyond a token principle. It aims to illustrate the urgent need for legal and political scholars to establish R2P as a legal or normative duty before the next humanitarian catastrophe strikes.  [1:  Bass, Gary Jonathan. Freedom’s Battle: The Origins of Humanitarian Intervention. 1st ed. New York, NY: Knopf, 2008.]  [2:  James, Paul, and Jonathan Friedman, eds. Globalization and Violence. Central Currents in Globalization. London; Thousand Oaks; New Delhi: SAGE, 2006.]  [3:  Francioni, Francesco, and Christine Bakker. “Responsibility to Protect, Humanitarian Intervention and Human Rights: Lessons from Libya to Mali.” Transworld, April 2013.] 


It’s important to begin by understanding the concept of humanitarian intervention and its history. Although no single definition has been universally accepted, Holzgrefe’s definition appears to be the most widely quoted in literature: 

“The threat or use of force across state borders by a state (or group of states) aimed at preventing or ending widespread and grave violations of the fundamental human rights of individuals other than its own citizens [due to violence], without the permission of the state within whose territory force is applied”[footnoteRef:4] [4:  Holzgrefe, J. L., and Robert O. Keohane. Humanitarian Intervention: Ethical, Legal, and Political Dilemmas. Cambridge: Cambridge University Press, 2003, 18.; Seybolt, Taylor B. 2008. Humanitarian Military Intervention: The Conditions for Success and Failure. Repr. Solna, Sweden: Sipri, Stockholm International Peace Research Inst, 5-6.; Stefan Hasler, "Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria," Master’s Thesis, Monterey, CA: Naval Postgraduate School, 2012, 8.] 

Regardless of the definition used, three essential characteristics may be accepted:
1. The central feature of armed humanitarian intervention is the threat and use of military force in hostile environments;
2. It involves sending military forces into the territory or airspace of a sovereign state, that has not committed an act of aggression against another state; and
3. The response is motivated by humanitarian objectives and not direct threats to the intervening states or their strategic interests[footnoteRef:5] . [5:  Frye, Alton, Holly J. Burkhalter, Arnold Kanter, Stanley A. McChrystal, and Dov S. Zackheim. “Humanitarian Intervention: Crafting a Workable Doctrine.” Council on Foreign Relations, 2000.] 

The post-1990 “golden era of humanitarian activism” saw interventions in places like northern Iraq and Somalia.[footnoteRef:6] Fierce debate sparked by the UN’s failure to prevent the genocide in Rwanda, and NATO’s unsanctioned bombing campaign of the former Yugoslavia[footnoteRef:7] (James and Friedman 2006, xxiii), spurred then-Secretary General Kofi Annan to challenge the international community during the 1999 and 2000 UN General Assemblies “to ‘forge unity’ around basic principles of intervention in cases of extreme need.”[footnoteRef:8] Canada answered this challenge with the International Commission on Intervention and State Sovereignty (ICISS) which produced the Responsibility to Protect (R2P) in 2001 (International Commission on Intervention and State Sovereignty et al. 2001). The ICISS attempted to reconcile the chasm between sovereignty and individual rights by reframing the discourse on states’ right to intervene into a responsibility to protect innocent lives.[footnoteRef:9] R2P was adopted by the UN at the World Summit in 2005.[footnoteRef:10] [6:  Baylis, John, Steve Smith, and Patricia Owens. The Globalization of World Politics. 9th ed. New York: Oxford University Press, 2022.]  [7:  James and Friedman, Globalization and Violence, xxiii.;The three-month NATO bombing campaign killed between 500 and 1800 civilians and inflicted an estimated $4 billion in public infrastructure damage.]  [8:  Seybolt, Humanitarian Military Intervention, 8.]  [9:  Shifting the dialogue from intervention to protection was advantageous because it evaluated issues from the victims’ point of view, placed primary responsibility for protection onto the state concerned, and positioned R2P as an umbrella concept not just to react, but to prevent and rebuild (Evans and Sahnoun 2002, 101)]  [10:  Hasler, “Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria” (master’s thesis, Naval Postgraduate School, 2012), 28-29.] 

Scholarship Review
Legal and political theory are the most common areas of scholarship regarding humanitarian intervention and R2P. Legal scholarship explores the legality of humanitarian intervention from two angles: that of natural law, based on moral reasoning; and positive law, based on political reasoning[footnoteRef:11]. [11:  Seybolt, Humanitarian Military Intervention, 8.] 

 Legal scholarship presents arguments and precedents regarding the right to intervene; while, simultaneously, underscoring the hesitance among states to accept the responsibility of protecting individuals against massive human rights violations as a legal duty[footnoteRef:12]. Multiple UN Security Council resolutions have reaffirmed the responsibility to protect as the primary duty of a state towards its own people, without ever articulating or bestowing any legal responsibility to intervene upon outside nations.[footnoteRef:13]  [12:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,”6.]  [13:  Evans and Sahnoun, "The Responsibility to Protect," Foreign Affairs 81, no. 6 (2002): 101, https://doi.org/10.2307/20033347.; Global Centre for R2P, “UN Security Council Resolutions Referencing R2P: Global Centre for the Responsibility to Protect,” Global Centre for the Responsibility to Protect, January 7, 2016, https://www.globalr2p.org/resources/un-resolutions-referencing-r2p-2016/.] 

Political theory debate on this topic has a long history, from J.S. Mill’s 1859 A Few Words on Non-Intervention where he argued there exist cases where it is allowable to go to war without having been attacked or threatened with attack[footnoteRef:14]; to John Rawls (1993) who argued that in a “well-ordered society” human rights-violating regimes are not shielded from international law or “coercive intervention” by other states [footnoteRef:15]. The realist-constructivist theory allows for a legitimate collective response by the international community, as “trustees of the general interest”, to stop international crimes and fulfil erga omnes[footnoteRef:16] obligations[footnoteRef:17].  [14:  Mill, John Stuart, "The Collected Works of John Stuart Mill, Volume XXI - Essays on Equality, Law, and Education | Online Library of Liberty," 1859, 119, https://oll.libertyfund.org/title/mill-the-collected-works-of-john-stuart-mill-volume-xxi-essays-on-equality-law-and-education.]  [15:  Rawls, John “The Law of Peoples,” Critical Inquiry 20, no. 1 (1993): 47, https://doi.org/10.1086/448700.]  [16:  erga omnes = (in international law) “Obligations in whose fulfilment all states have a legal interest because their subject matter is of importance to the international community as a whole. It follows from this that the breach of such an obligation is of concern not only to the victimized state but also to all the other members of the international community. Thus, in the event of a breach of these obligations, every state must be considered justified in invoking (probably through judicial channels) the responsibility of the guilty state committing the internationally wrongful act.” https://www.oxfordreference.com/display/10.1093/oi/authority.20110803095756413.]  [17:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,”4.] 

Martha Finnemore leads the constructivist discourse on normative standards concerning ends and means of military intervention and state behaviour in general.[footnoteRef:18]  As Hasler points out, “The still ongoing development of norms explains the variety and types of interventions over time”; general definitions of who is human and which norm violations justify intervention have changed repeatedly since the end of WWII.[footnoteRef:19] [18:  Hasler, “Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria,” 2.]  [19:  Hasler, 28.] 

Finally, no discussion of armed humanitarian intervention is complete without an understanding of Jus ad bellum: a set of legal/moral constraints that condition when States may resort to the use of armed force[footnoteRef:20]. In the contemporary context, the UN Charter sets out the general prohibition against the use of force amongst states as well as two exceptions to that prohibition: self-defence and a UN authorization under Chapter VII (ICRC 2023, 8)[footnoteRef:21].  [20:  Jackson, David M. “Encyclopedia of Global Justice,” in Encyclopedia of Global Justice, ed. Deen K. Chatterjee (Dordrecht: Springer, 2011), 581-82.; ICRC, International Humanitarian Law: Answers to Your Questions, 2nd ed. 0703/002 (Geneva, Switzerland: International Committee of the Red Cross, 2023), 8.]  [21:  ICRC, International Humanitarian Law, 8.] 

Jus ad bellum, together with Jus in bello (the laws of armed conflict), constitute the Just War theory: a doctrine of military ethics that sets out specific morally justifiable criteria which must be met in order for a war to be considered just (ICRC 2023, 8; Guthrie and Quinlan 2007, 11–15)[footnoteRef:22].  [22:  ICRC, 11-15.] 

R2P Doomed to Fail
Between its adoption in 2005 and 2016, R2P was cited in 43 UN Security Council resolutions, including during the 2011 crisis in Libya where international intervention was, for the first time, based on the concept[footnoteRef:23]. However; R2P has two fatal flaws: its legally ambiguous and non-binding status, and its norms-based constructivist ideals.  [23:  Hasler, “Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria,” 290.] 

Human catastrophes of the ‘90s illuminated the absence of political will or legal obligation for states to intervene in cases of massive human loss (Francioni and Bakker 2013, 6)[footnoteRef:24]. While the UN had expressed its preparedness to take R2P measures, it failed to recognize either a right of humanitarian intervention outside of the Charter system, or a duty to do so within it. This continuous hesitance to acknowledge the existence of a responsibility, in the sense of a legal duty, to protect individuals against massive human rights violations, demonstrates R2P’s lack of a legal foundation (Francioni and Bakker 2013, 6)[footnoteRef:25]. The legal question, therefore, reverts back to two competing doctrines within contemporary international law: international legal positivism, which contends that humanitarian intervention is only permitted when authorized by the Security Council; and natural law theories, which posit that intervention is legal even without that authorization (Francioni and Bakker 2013, 4; Hurd 2011, 311, as quoted in Hasler 2012, 16–17)[footnoteRef:26]. [24:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,” 6.]  [25:  Francioni and Bakker, 6.]  [26:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,” 293–313.; Stefan Hasler, "Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria," Master’s Thesis, Monterey, CA: Naval Postgraduate School, 2012.] 

Because language plays an important role in humanitarian interventions, different ideas and understandings of political concepts greatly influence discussions on various international crises (Hasler 2012, 14)[footnoteRef:27]. The modern international system is founded on the premise that sovereign states have a right to be free from unwanted external involvement in their internal affairs (Seybolt 2008, 1); therefore, the framing of any discussion or justification related to humanitarian intervention is of utmost importance.[footnoteRef:28]  [27:  Hasler, “Explaining Humanitarian Intervention in Libya and Non-Intervention in Syria,” 14.]  [28:  Seybolt, Humanitarian Military Intervention, 1.] 

This forms the crux of the second fundamental flaw with R2P: within the requirement that the UN Security Council approve any military intervention, veto power would preclude military action against any of the permanent members of the Security Council (or states where they may have vital interests). Because international law and international politics are inseparable, decisions that should be based on humanitarian needs are at the mercy of states’ political will (Jubilut 2012, 332; see also Frye et al. 2000, 3–5).[footnoteRef:29] States have long perfected several methods of avoiding involvement in humanitarian catastrophes by vitiating their natural law responsibilities, e.g. officially rejecting any finding that a state violated the human rights of its population, whether due to insufficient evidence or deliberate negation, thereby preventing any UN Security Council resolution[footnoteRef:30] (Hasler 2012, 36–39).  [29:  Liliana L. Jubilut, "Has the ‘Responsibility to Protect’ Been a Real Change in Humanitarian Intervention? An Analysis from the Crisis in Libya," International Community Law Review 14, no. 4 (2012): 309–35, https://doi.org/10.1163/18719732-12341234.; Alton Frye et al., "Humanitarian Intervention: Crafting a Workable Doctrine," 3-5.]  [30:  Hasler, 26-39.] 

R2P Success Case in Libya
A commonly articulated success story of R2P is the 2011 intervention in the Libyan crisis which was authorized by UN Security Council Resolution 1973 (R/1973) (Jubilut 2012, 329); this action is often cited as the first time the responsibility to react pillar of R2P was successfully invoked (Kinsman 2011, 82)[footnoteRef:31].  [31:  Jubilut, Liliana L.  "Has the ‘Responsibility to Protect’ Been a Real Change in Humanitarian Intervention? An Analysis from the Crisis in Libya," International Community Law Review 14, no. 4 (2012): 329.; Jeremy Kinsman, "Libya: A Case for Humanitarian Intervention," Policy Options, October 2011.] 

The Libyan crisis began in February 2011 when the long-running and repressive dictatorship of Muammar al-Qaddafi led to a rebellion in Benghazi (Ronzitti 2011, 4)[footnoteRef:32]. The Qaddafi regime violently retaliated prompting the UN Security Council, on February 26, to pass Resolution 1970 which recalled the “Libyan authorities’ responsibility to protect its population”, warning that the systemic attacks against the civilian population could constitute crimes against humanity, and demanding an immediate end to the violence (Ronzitti 2011, 5).[footnoteRef:33]  [32:  Ronzitti, Natalino, "NATO’s Intervention in Libya: A Genuine Action to Protect a Civilian Population in Mortal Danger or an Intervention Aimed at Regime Change Symposium: The Libyan Crisis and International Law," Italian Yearbook of International Law 21 (2011): 4.]  [33:  Ronzitti, Natalino, "NATO’s Intervention in Libya,” 3–20.] 

The situation took a turn for the worse when, on March 16, Qaddafi issued an address which was widely likened to the ominous and deadly radio broadcasts that preceded the Rwandan genocide[footnoteRef:34] (Kinsman 2011, 84). This prompted the UN Security Council to adopt R/1973, authorizing UN member states to “take all necessary measures…to protect civilian populated areas under threat of attack…”[footnoteRef:35] (Jubilut 2012, 329). It’s important to note that while R/1973 reiterated the Libyan regime’s responsibility to protect their people, there was no explicit mention of the international community’s responsibility to protect/react (Jubilut 2012, 329)[footnoteRef:36]. A NATO-led coalition took up the work of enacting R/1973 by conducting a bombing campaign which lasted for seven months and culminated in the militia’s capture and execution of Qaddafi on October 20, 2011 (Ronzitti 2011, 14)[footnoteRef:37].  [34:  “Millions defend me...We will march to cleanse Libya, inch by inch, house by house, home by home, alley by alley, person by person until the country is cleansed of dirt and scum”; Kinsman, Jeremy, "Libya: A Case for Humanitarian Intervention," Policy Options, October 2011.]  [35:  By introducing escalatory resolutions, the UN successfully established a spectrum of belligerent acts that constituted the just cause threshold allowing armed intervention within the R2P framework. For example, the specific mention of “heavy civilian casualties” in the Resolution invoked notions of large-scale loss of life and outright killing (see: jus ad bellum above) within the R2P framework allowing for the use of armed intervention.;  (Jubilut 2012, 329–30). Jubilut, Liliana L. "Has the ‘Responsibility to Protect’ Been a Real Change in Humanitarian Intervention? An Analysis from the Crisis in Libya," International Community Law Review 14, no. 4 (2012): 309–35, https://doi.org/10.1163/18719732-12341234.]  [36:  Jubilut, Liliana L.  "Has the ‘Responsibility to Protect’ Been a Real Change in Humanitarian Intervention? An Analysis from the Crisis in Libya," 309.]  [37:  Ronzitti, Natalino "NATO’s Intervention in Libya: A Genuine Action to Protect a Civilian Population in Mortal Danger or an Intervention Aimed at Regime Change Symposium: The Libyan Crisis and International Law," Italian Yearbook of International Law 21 (2011): 3–20.] 

Libya Sealed the Fate of R2P
While R/1973 is often held up as a success of R2P, the circumstances surrounding its enforcement were the death knell of that framework. 
First, R/1973 authorized Member States to “take all necessary measures” to protect civilians and civilian populated areas “under threat of attack” (UN Security Council 2011, 3)[footnoteRef:38]. Though not explicitly authorized in R/1973, the use of military force was qualified by the aim of protecting the Libyan population; accordingly, this also provided a clear duty to limit military operations to civilians and civilian-populated areas under threat of attack (Ronzitti 2011, 7–8)[footnoteRef:39].  [38:  UN Security Council, "S/RES/1973 (2011)."]  [39:  Ronzitti, “NATO’s Intervention in Libya.”7-8.] 

The absence of clear mandates in the Resolution established two distinct interpretations. The NATO-led coalition acted on the interpretation that the Resolution allowed them to take steps beyond simple protection of civilians – to wit, NATO initially conducted strikes on Libyan infantry forces attempting to recapture Benghazi; however, when this proved insufficient, the coalition began bombing the Regime’s airfields and infantry forces across Libya, including Qaddafi’s Headquarters in Tripoli (Ronzitti 2011, 13–14).[footnoteRef:40] While it may be argued that the bombing of Tripoli (which was not under threat of attack by Qaddafi’s forces) and targeting Qaddafi himself was justified for the protection of Libyan civilians (since the end of the regime would plausibly end the conflict), military action against the constituted government of Libya to overthrow the Qaddafi regime did not fall within the scope of the Resolution (Ronzitti 2011, 14–15), nor those elements of jus ad bellum which supported military intervention (Lehmann 2012, 140).[footnoteRef:41]   [40:  Ronzitti, 13-14.]  [41:  Ronzitti, “NATO’s Intervention in Libya,”14-15.; Lehmann, 2012. “All Necessary Means to Protect Civilians: What the Intervention in Libya Says About the Relationship Between the Jus in Bello and the Jus Ad Bellum.” Journal of Conflict and Security Law 17 (1): 117–46.] 

The Russian Federation and the Arab League, on the other hand, contended the resolution did not allow for such broad action and were especially vocal against any acts of regime change (Ronzitti 2011, 13–14)[footnoteRef:42]. Although there was a marked reduction in regime attacks on civilians after the first month of the air campaign, military operations by the NATO coalition against Qaddafi forces continued with high intensity until the end of the conflict (Lehmann 2012, 140)[footnoteRef:43]. This had, in the eyes of China and Russia, permanently associated the enactment of R2P with regime change – virtually guaranteeing they will always veto military intervention (Francioni and Bakker 2013, 8)[footnoteRef:44]. For example, the ongoing conflict in Syria has many similarities to the crisis in Libya, both have seen popular uprisings against authoritarian regimes and both have resulted in severe government retaliation against their own citizenry, causing countless deaths. However, the “issue of selectivity” can be seen in the diverse response of the international community to each crisis (Jubilut 2012, 330–31)[footnoteRef:45]. Russia and China’s acquiescence to military intervention in Libya, which exceeded the mandate provided by R/1973 and toppled the Qaddafi regime, has made both nations unwilling to authorize any R2P or Chapter VII intervention in Syria, effectively incapacitating the UN Security Council (Francioni and Bakker 2013, 8)[footnoteRef:46].  [42:  Natalino Ronzitti, “NATO’s Intervention in Libya,” 13-14.]  [43:  Lehmann, Julian M. 2012. “All Necessary Means to Protect Civilians: What the Intervention in Libya Says About the Relationship Between the Jus in Bello and the Jus Ad Bellum.” 117–46.]  [44:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,” 8.]  [45:  Jubilut, 2012. “Has the ‘Responsibility to Protect’ Been a Real Change in Humanitarian Intervention? An Analysis from the Crisis in Libya,” 309–35.]  [46:  Francioni and Bakker, “Responsibility to Protect, Humanitarian Intervention and Human Rights,” 8.] 

Second, R/1973 failed to legally situate the R2P framework by only referring to the responsibility to protect in the context of the responsibility of a state to protect its own population, which is already established under the UN Charter and international law (Francioni and Bakker 2013, 8)[footnoteRef:47]. Because the second element of R2P – the responsibility of the international community to react – was not mentioned or “considered as the consensual normative basis” of the Libyan intervention, it failed to become codified as a principle or norm of customary international law (Francioni and Bakker 2013, 8, 1)[footnoteRef:48]. [47:  Francioni and Bakker, 8.]  [48:  Francioni, and Bakker, 8.] 


Conclusion
This paper looked at the normative and legal structure of the R2P principle, in the context of contemporary humanitarian intervention, and critically examined its two fatal flaws. It disputed a belief that the UN’s response to the 2011 Libyan crisis successfully utilized R2P by highlighting first, how the NATO-led coalition’s overreach during their military campaign amalgamated the concept of R2P with regime change, thus precluding its use in future UN Security Council resolutions; and second, how the failure of Resolution 1973 to situate R2P as legal doctrine in customary international law relegated it to a token principle without any robustness or prominence. 
The world cannot wait until the next unfathomable human catastrophe to attempt a resurrection of R2P; it behooves legal and political scholars to find a way to successfully articulate the critical utility of R2P as a legal or normative duty, lest a floundering UN leave the international community sidelined and forced to idly observe the next genocide. 
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