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- CONSTITUTIONAL REFORM IN SOUTH AFRICA

Richard W. Bauman

THE REFERENDUM

On March 17, 1992, the eyes of the world were
fixed on a pivotal event in modern African history.
Eligible white voters in South Africa lined up at polling
stations to vote on the following question:

Do vyou support the continuation of the reform
process which the State President began on February
2, 1990, and which is aimed at a new constitution
through negotiation? ‘

Pollsters radically underestimated the striking margin
of votes favouring an affirmative answer to this question.
Almost 70 per cent of the voters who cast ballots
endorsed President F. W. de Klerk’s approach to
constitutionai reform. In an extraordinary departure from
its usual antagonistic attitude toward white-only
elections, the African National Congress (ANC), the major
organized body of multi-racial opposition to the
government, urged white voters to turn out and vote
"yes". The Conservative Party (CP), led by Dr. Andries
Treurnicht, had spearheaded the "no" campaign.’ Less
than a month before the referendum, the CP had staged
an upset victory over de Klerk's National Party (NP)
candidate in the Potchefstroom by-election. This was an
important catalyst in de Klerk’s decision to seek a
mandate on constitutional reform.2 From the temporary
heights of that by-election victory, the CP were cast
down to the depths of electoral humiliation in the
referendum. '

As soon as he had announced the referendum, and
again during its triumphal aftermath, de Klerk, formerly
noted for his staunch and unimaginative conservatism,
was hailed for his brilliant stroke in holding this vote and,
through it, consolidating white support for his own vision
of a new South Africa.® The project entrusted to him is,
through negotiation with traditionally oppressed groups,
nothing less than re-founding the legal order in South
Africa. During the campaign, the affirmative option was
presented, in both English and Afrikaans, as "vote yes for
FW."* As R. W. Johnson noted in The Times of
London, the referendum allowed de Klerk to "personalize”
the issue of constitutional reform: it was framed as a
stark choice between de Klerk or chaos.® It was
reported that this strategy owed something to the advice
of the NP’s British advertising consultants, Saatchi and
Saatchi.®

How did South African politics reach this critical
juncture? What does the resounding "yes" portend?

Some members of the Canadian media, for example, have
interpreted the results as a final blow to the policy of
apartheid or racial segregation in South Africa and as the
harbinger of unswerving progress toward the
establishment of democracy in that troubled country.
The dawn of non-racial democracy, according to most
reports, is a matter of months away. This view is
perhaps unduly optimistic. The process of constitution-
making currently underway in South Africa is a
fascinating business that, even after the referendum, wiill
take place in the midst of brutal racial violence,
excruciating poverty, and demagogic politics. Many of
the basic rights of people in South Africa are still
determined according to the colour of their skin.

It would take a writer of the stature of Ryszard
Kapusciiski to capture the extraordinary mood and
texture of the events that have unfolded in South
Africa.” This article briefly and modestly tries to explain
how South Africa has made some progress in recent
years toward racial equality and how the future might be
shaped out of the crucible of constitutional change.
Despite the euphoria in many quarters about de Klerk's

.success in the referendum battle, there are hard times

ahead for all peoples in South Africa in the next couple of
years.

DISMANTLING APARTHEID

The 1980s were a discouraging decade for those
keen on promoting civil rights in South Africa. The nine-
month long state of emergency declared by President P.
W. Botha in July, 1985 justified extremely repressive
security measures against Africans in particular.® These
included arrests, bannings, detentions {even of children},
treason trials, and the use of torture against anti-
apartheid activists.®? The government used its
emergency powers to suppress any publicity about the
actions of the security forces.'® Various declarations of
a national state of emergency were renewed up to as
recently as 1990. Even the repeal of the notorious
"pass” laws did not mark the end of apartheid.'' These
laws were supposed to achieve "influx control".'? They
required blacks to present identity documents in order to
account for their presence in such cities as
Johannesburg, Durban, Port Elizabeth or Cape Town.
Their purpose was to restrict the presence of Africans
except as the need for a source of cheap labour justified
it. Enforcement of the pass laws led to the arrest of
huge numbers of Africans: as high as 381,000 in 1975-
76."® As had been the case for decades, employment,
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education, residence, land-ownership, health care, access
to public services, freedom of movement, and the right
to vote were available until very recent times only on
racial lines.® South African blacks, who make up
approximately 70 per cent of the country’s population,
were especially disadvantaged in all these respects.

One of the most important changes in modern South
African politics occurred when Parliament began a new
session in February, 1990. At that time the ban on such
popular black organizations as the ANC, the United
Democratic Front (UDF), the Pan-Africanist Congress
(PAC), and the South African Communist Party (SACP)
was removed.'”® De Klerk, who had been State
President for only 6 months, announced that the
government would initiate a process of negotiation for
adopting a new constitution. The prohibition on political
gatherings was lifted. Many of the disabilities imposed
on non-white South Africans under the policy of
apartheid have subsequently been withdrawn.
Charismatic black leaders such as Nelson Mandela and

Walter Sisulu, released from twenty-seven vyears’
imprisonment, have been able to play lawful and
prominent roles in South African politics.'® Mandela is

now the president and Sisulu the deputy-president of the
ANC.

For years to come blacks will continue to suffer under
severe economic disparities created by an appalling

history of discriminatory government policy: for instance,
87 per cent of the land in South Africa is owned by
whites, who constitute only 13 per cent of the total
population.'”? The immense wealth associated with
industrial and commercial enterprises is almost totally
controlled by whites.'® While many legal prohibitions in
relation to non-whites may have been removed, one of
the basic props to the abhorrent apartheid regime
remains. Under the current South African constitution,
adopted in 1983, white domination continues to be
entrenched and blacks are denied some of the basic
rights of citizenship.'"® They are treated as inferior
citizens, unable to participate in national government in
any meaningful way. Blacks still are not entitled to vote
or to sit in Parliament. Even the defection, in April 1992,
from the Democratic Party to the ANC of five sitting
members gives the ANC white-only representation in the
House of Assembly.

DENATIONALIZATION AND DISPOSSESSION

Apartheid connotes not only social segregation based
on odious notions of white supremacy, it also has
justified territorial segregation and the creation of
institutions for "separate political development", ironically
as, in part, a reaction to decolonization movements
elsewhere in Africa.?® Under this policy, by the late
1950s the NP government had formulated the strategy of
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setting up ten independent states, known as bantustans
or homelands. These were designed to accommodate
black needs and aspirations by providing for rights to
political participation within the governance of each
African’s relevant homeland. By becoming citizens of the
homeland, the blacks would cease to be South African
nationals. It did not matter that those blacks might
continue to live within South Africa itself, for example in
one of the townships located outside a major white city.
They would be stripped of their South African citizenship
by government decree. At present, four-independent
homelands have been established: Transkei,
Bophuthatswana, Venda, and Ciskei. They are often
referred to as the TBVC states. The total population of
these homelands has been variously estimated, but
amounts to around 7 or 8 million blacks. The six
remaining homelands, including KwaZulu, presided over
by Chief Mangosuthu Gatsha Buthelezi, which so far
have attained only a limited degree of self-government,
have refused to accept independence and wish to remain
within South Africa.?’ The process of taking away
citizenship in relation to the independent homelands was
stopped only in 1986, when mounting international
criticism impelled the NP to soften its policy on
denationalization.??

The proportion of South African land that, by
legislation, could be owned by the indigenous African

population was originally fixed at about 7 per cent.?®

Blacks were prohibited from acquiring land outside the
reserves designated in elaborate schedules attached to
the 1913 Black Land Act.?* The proportion of land set
aside for reserves was increased in 1936 to 13 per
cent.?® To advance its policy of territorial segregation,
the NP government engaged in a series of "forced
removals” between 1959 and 1988. The purpose was
to transport Africans away from white-owned farms and
from so-called "black spots”™ near white areas.
Approximately 3.5 million people were forcibly removed
from their traditional communities and resettied many
miles away in impoverished, often arid areas that usually
lacked adequate housing or municipal infrastructure.?®
Also, they were so distantly located from sources of
employment that many Africans have been forced to
become migrant workers. This disrupted family and
community life and has left a pall of apathy over the
homelands.?’

The 1913 and 1936 Acts were finally repealed in
1991.%® Vocal opposition to this change was raised by
white farmers, who identified this territorial legislation as
part of the divine dispensation that was signalled to them
in the course of Afrikaner national history.?? The
farmers’ cause has been taken up by the CP, which
described the NP’s actions in this context as
"treasonous”.
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Repealing restrictions on land ownership by non-
whites is an important measure, though not capable by
itself of erasing the inequalities that have been created.:
The legislative changes in 1991 only pulled down part of
the structure of apartheid. They did not address
apartheid's legacy. One of the most pressing issues in
the constitutional negotiations will be the manner in
which both historical and contemporary injustices in
relation to property ownership will be treated. Will a new
constitution reflect a policy aimed at restoring land to
those peoples that, only recently, were forcibly deprived
of it? :

DEALING WITH. POLITICAL OPPOSITION

In addition to racial discrimination, another integral
part of apartheid was the rigid system of security laws
that became increasingly repressive after 1948. After
the 1960 police massacre of 69 demonstrators against
the pass laws at Sharpeville in the Transvaal, the NP
government invoked a state of emergency which lasted
for 166 days.* During this period, both the ANC and
the PAC were banned from political activities. Later, the
SACP was also outlawed.

Additional security laws enacted between 1963 and
1985 fortified the security force's ability to deal with
"terrorism”. This was widely defined to include almost
any form of unlawful political activity.®" For instance,
the law permitted detention for up to 90 days without
trial for the purpose of interrogation. This period was
later extended to 180 days.®?  Other legislation
permitted detention without trial simply at the discretion
of a senior police officer. Prisoners could be held
incomunicado. They had no right to receive visits from

families, doctors, or lawyers. The interrogation methods

of South African security and police forces resulted in a
a long string of cruel injuries, psychological torture, and
suspicious deaths. One of the single most notorious and
tragic was the death in 1977 of Steve Biko from a severe
beating administered by South African police.®® Biko
was the leader of the Black Consciousness movement.®*
To quell violence in the townships, stemming from such
causes as rent increases or corrupt authorities, the police
resorted to rubber bullets, whips, tear gas, and bird shot.
The government responded by banning political meetings,
detaining hundreds of individuals without trial, and calling
in the army to help suppress the protests.

In 1991, amendments were passed by the NP
government that were designed to obliterate some of the
blotches on South Africa’s human rights record. For
instance, the practice of "banning” individuals, which
restricted their personal and political freedom through
such measures as house arrest, was abolished.?®
Moreover, detention without trial for interrogation was

made subject to a maximum ten-day period. Any
extension would require an application to a court for
approval.

STIMULATING CHANGE

Why did the NP finally realize that the process of
constitutional change had to begin? One of the major
reasons was the (at least partial) effectiveness of the
economic sanctions that had been brought against South
Africa. These can be traced back as far as the 1940s,
with an important new wave of financial and trade
sanctions swelling up in 1985 and 1986.%¢ They were
designed to embargo such essential items as oil, arms,
and electronic equipment as well as to create a general
economic strain within the country. This would .
undermine the morale of apartheid’s supporters and
encourage the efforts of those fighting against white
domination. The Commonwealth Committee of Foreign
Ministers, created originally at a 1987 conference in
Vancouver, viewed the period of 1989-91 as extremely
vulnerable for the South African economy. Within that
period, terms regarding the repayment of immense
amounts of foreign debt would have to be renegotiated
in the face of a continued drop in the price of gold.”
Contributing also to the economic pressure were the
effects of internal boycotts by Africans against white-
owned businesses.

It became emphatically clear that one area in which
white South Africans have felt the pinch of international
pressures is the boycott in entertainment, intellectual,
and sporting spheres. The referendum campaign
coincided with the return of South Africa to the
international cricket community, Live television and radio
broadcasts from Australia of the Springboks’ matches in
the World Cup of cricket were carried alongside political
debates over the merits of constitutional reform. One of
the likely consequences of a victory by the "no" side in
the referendum would have been the return to sporting
isolation.®® The return of South African footballers to
world championship play is also eagerly anticipated.

Another impetus for reform lay in the ruinous cost of
paying for the administrative structure designed to
maintain apartheid. Despite the stringent security
measures of the past decade, South Africa has seen
"millions of ordinary people, multiplying and migrating
and overrunning the barricades”.*®* An instructive
example of the magnitude of African migration into and
near the industrial centres is the relentless growth of
squatter camps. Crossroads, originally a temporary black
community located outside Cape Town, was supposed to
have been eradicated: instead, it has become a
permanent settlement which continues to be
unmanageable with the arrival of fresh migrants looking
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for shelter in corrugated tin shacks sprawling across an
ecological wasteland.*® The pressure is so great that
another vast camp, Khayelitsha, located a few miles
beyond Crossroads, has been established to absorb
thousands more squatters arriving from Transkei and
Ciskei. These camps have become the scene for
factional quarreling that often erupts into riots,
firebombing of shacks, and murder. Recently, the so-
called "taxi wars" taking place in Crossroads between
two rival groups that ferry workers in and out of Cape
Town led to 18 deaths in a two-week period.*'

The members of the NP pressing for a negotiated
settlement that would transform South Africa into a non-
racial democracy took note of a new spirit and direction
in the ANC. They pointed to the legalization of that
party, the unmooring of the ANC from its former
sponsors in Eastern Europe, and a willingness on the part
of ANC leaders to work towards national reconciliation.
Having ANC leaders as partners in the formulation of a
new constitution would help legitimate the resulting new
structures of government. These NP supporters feared
that without some means of effective political
consultation of the vast majority of the population, South
Africans were proceeding headlong to an eventual civil
war and vicious bloodbath.

PROPOSALS FOR A NEW CONSTITUTION

The prospect of a new constitutional dispensation
arose out of several significant changes of direction.
Under de Klerk’'s leadership, the NP has relaxed its
obsession with retaining strict, arbitrary control over
South Africans. The stringent measures adopted had
turned the country into a virtual police state. For its part,
the ANC, while still in exile, had published in 1988 a set
of constitutional guidelines for a democratic South
Africa.®? The South African Law Commission, a
government-appointed agency, recommended the
adoption of a bill of rights.*®* In early 1990, de Kierk
stated his government’s commitment to a fresh,
democratic constitution, universal enfranchisement, an
independent judiciary, and the protection of the rights of
minority groups and individuals. By August 1990, the
ANC had pledged to suspend armed actions against the
government and had negotiated with the government the
outside date of April 1991 for the release of all political
prisoners. However, the ANC has not yet dissolved its
armed wing, Mkhonto we Sizwe, of which Nelson
Mandela remains the commander-in-chief.

The path to a new constitutional deal has not been
altogether smooth. The violence that continues to surge
between different African groups has hampered the
progress of constitutional talks. The ANC has accused

_government.**

the government of failing to control the belligerence of
Inkatha’s Zulu supporters.

Another impediment to useful discussions was the
initial failure to agree on a procedure for drafting or
adopting a new constitution. The ANC has favoured an
elected constituent assembly with an interim transitional
The NP has insisted that any
negotiations must involve a muitiparty conference that
would draft an interim constitution. This would then be
presented, first to Parliament, and then to a referendum
in which votes would be counted on a racial basis. The
idea here is that the NP government would continue to
play a central role in the drafting of a new constitution.
The NP fears, of course, that if a black majority were to
control the constituent assembly, it would be able simply
to draft its own constitution.

The ANC has continued to publish working
documents to encourage discussion about constitutional
reform. Its Bill of Rights. for a New South Africa was
aimed at stimulating discussion both within and outside
the ANC.*®

During 1991 and early 1992, the task of pushing
along the constitutional reform process has fallen to a
body called Convention for a Democratic South Africa
{widely known by its acronym, Codesa). This body is
made up of nineteen of the most important political
groups in South Africa. Prominent among these are the
NP, the ANC, the Democratic Party, the South African
Communist Party, the Inkatha Freedom Party, and
governments of each of the independent and dependent
homelands. The parties refusing to take part in Codesa
include the CP, the PAC, and the Azanian People's
Organization (Azapo). The last of these is the major
black consciousness organization. Co-chairing Codesa
are Stoffel van der Merwe, general-secretary of the NP,
and Mac Mabharaj, who once served ten years in prison
on Robben Island before being banned from South Africa
for five years. He is now a member of the ANC’'s
National Executive Committee.

The mission assigned to Codesa includes identifying
general constitutional principles; devising an appropriate
process for adopting a new constitution; advising on how
South Africa should be governed until a new constitution
is in place; recommending on the future of the TBVC
states; and recommending appropriate time lines for
completing the jobs assigned to Codesa. To go about
these tasks, Codesa has set up five working groups, each
designated to deal with one or other of the foregoing
issues.

The working groups have been feverishly researching
and debating these issues. Considerable talent to
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support the tasks of the working groups has been
enlisted from universities, political parties, and non-
governmental organizations. During the referendum
campaign the work that has already been devoted to
Codesa’s projects hung in the balance. Dozens of
participants in Codesa waited breathlessly for an
affirmative vote that would authorize their work to
continue.

As the discussions within Codesa have made clear,
the primary political groups strenuously disagree over
fundamental issues. These include: the nature of the
future South African state; the composition of
Parliament; the future of the independent homelands; the
constitutional measures that might be adopted to protect
minorities; and the contents of a bill of rights.

NEW GOVERNMENTAL STRUCTURE

The NP has continued to press for a federal state.
They envision the creation of nine regions within South
Africa, each with a government having constitutionally
protected powers. Like its liberal oppositionist
predecessor (the Progressive Party), the Democratic Party
has also officially approved of some kind of federal
arrangement. Inkatha, in particular, proposes federal
states that would be virtually sovereign within their own
boundaries.  Among the independent states, only
Bophuthatswana has indicated a desire to retain the
degree of sovereignty it has already been granted by
South Africa. Extremist right-wing factions continue to
advocate partition of South Africa along racial lines.
These are voices emanating from the contemporary
equivalent of a white /aager. When discussion of this
sort is held, the areas typically targeted for exclusive

white dominion are the Transvaal, the Orange Free State,

or northern Natal. These are conceived as traditional
Afrikaner territories. Lately, there have been Afrikaners
actually taking steps to retreat to the the northern Cape
to set up an intended boerestaat (Afrikaner state}.*®

The ANC favours a unitary state with some regional
governments that would be elected, though they would
still be subordinate to the central, national government.
As emphasized in its 1988 constitutional guidelines, the
ANC is strictly opposed to federalism. Regions would not
be racially or ethnically based. All ten of the homelands
would be immediately reincorporated into the South
African state. From the ANC point of view, another
reason for a strong central government is that a future
black government will need a full array of powers to
engage in an overhaul of the South African economy and
society. Officially, the ANC has been linked in the past
with a socialist ideology.*” This connection has been
attenuated somewhat, and there is significant discussion
within the ANC about its future orientation on economic

issues and the scope for state intervention in the

economy.*®
THE COMPOSITION OF PARLIAMENT

To date, all of the leading political groups within
Codesa have agreed on the establishment of a bicameral
Parliament in which both houses would be elected. The
lower house at least would be elected by proportional
representation. The NP has proposed that the upper
house would have equal representation from each of the
nine regions. The upper house would have a complete
veto over decisions of the lower house.

The ANC agrees that the upper house, to be called a
Senate, should reflect regional representation, though on
the basis of proportion of population. Moreover, the
upper house would have only a suspensive veto that
would delay, rather than block, legislation made by the
lower house.

PROTECTION OF MINORITIES

The introduction of the universal franchise is
inevitable in South African constitutional reform. A large
amount of energy is being spent by minority political and
ethnic groups to argue for.some constitutional checks
that would keep the majority from using its legislative
power to dominate minorities. Among the devices that
have been suggested are a minority veto, proportional
representation, and a powerful upper house.

Both the ANC and the NP have indicated that they
would be receptive to proportional voting arrangements..
The ANC has opposed, however, any suggestions from
the NP that any particular ethnic, linguistic, or racial
group be granted a veto power over legislation made by
Parliament.

ADOPTION OF A BILL OF RIGHTS

South Africa has never developed a legal culture
devoted to a bill of rights protecting fundamental human
rights. In the past decade, South African legal and
political academics have re-examined the history of
liberalism in South Africa in order to help trace the
contemporary debates over the uses and application of
rights discourses.*® When the Universal Declaration of
Human Rights was being endorsed in 1948, South Africa
was at that very moment setting up its system of racial
injustice and white privilege. The adoption of the
Freedom Charter in 1955 by a Congress of the People,
behind which the ANC stood, was an important event in
the liberation struggle.®® The Freedom Charter included
economic and social rights that foreshadowed the
contents of many of the international documents of later
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decades. Successive NP governments used their
parliamentary sovereignty to enforce race discrimination
and to silence dissident voices. South African courts had
very limited means with which to interfere with the
essentially unbridled power of Parliament to infringe
human rights.?’

When the South African Law Commission, a
statutory body with government-appointed members,
was given the task in 1986 by the Minister of Justice, H.
J. Coetsee, to investigate how courts might be
empowered to protect human rights, it was not
immediately clear why the NP government had taken this
course. One of the more cynical appraisals was that the
government was trying to further entrench the collective
rights of whites against any future black government.
Another suggested reason was that South Africa, during
this period of a declared state of emergency and arbitrary
police tactics, was trying to forestall further sanctions by
showing a willingness to model its constitution on that of
the U.S.

The Law Commission reported in March, 1989.52
its report contained a draft bill of rights, with an
emphasis on individual rights. It mentioned most of the
basic civil and political rights to be found in modern
international instruments, including a right to vote for all
adult citizens and a guarantee against discrimination on
the grounds of race or gender. All the rights would be
enforceable through judicial review of legislation or
administrative action. The omission of any significant
endorsement of a concept of group rights in the Law
Commission’s draft bill caught many observers by
surprise. The Law Commission thought that cultural,
linguistic, or religious rights attached to any particular
group ought to be protected by means of individual
rights.

The NP, of course, was not wildly enthusiastic about
the draft bill proposed by the Law Commission. In his
important speech in February, 1990, de Klerk asserted
that a "well-rounded” regime for protecting rights in a
heterogeneous population mustinclude formal recognition
of "collective, minority and national. rights".*®* How
tenaciously the NP will continue to cling to this concept
of group rights will be an important factor in the direction

that further constitutional negotiations will take.

One of the most intractable problems in South
Africa’s constitutional remaking will be the matter of
property rights. There understandably will be
tremendous pressure on any future black government to
redistribute land and wealth. Consequently, how a bill of
rights offers protection against expropriation or
nationalization will be a vital issue to whites and non-
whites alike. Both the NP and the CP have been quick to

label any redistribution of ownership as simply "socialist”.
The PAC has advocated the immediate return of land,
without compensation, to the African communities that
were dispossessed of it. The ANC’s constitutional
guidelines and working drafts of a bill of rights have
consistently offered protection to "rights to own and
acquire property”. Any expropriation by the government
in the public interest would be subject to the payment of
just compensation.

There have been suggestions that a land claims
process be set up in a future South Africa, either through
ordinary legislation or perhaps in constitutional form. For
the moment, the land claims process in South Africa
takes what one might calls its traditional form. Geoff
Budlender, a lawyer with the Legal Resources Centre in
Johannesburg, has related how land claims have been
asserted by some of his rural clients in Zevenfontein.®
The tactics used largely have amounted to self-help and
civil disobedience.

Budlender is concerned primarily with the right of the
propertyless (the homeless and the dispossessed) to
obtain what they need for a decent life. This has not
been the manner in which constitutionally entrenched
property rights are typically conceived. He would like to
see included in a bill of rights (either as a directive
principle, -or as a justiciable guarantee) an explicit duty on
government to take appropriate steps to make suitable
land and housing available to the landless and homeless.

SOUTH AFRICAN JUDICIARY

The ANC is justifiably worried about whether the
current judiciary in South Africa should be entrusted to
interpret and protect the rights contained in a future bill
of rights. The current judiciary, almost totally, is white
and affluent.®® The vast majority of ordinary South
Africans are black and poor. Judges have been deeply
complicitous in enforcing the race and security laws that
have caused such great injustice.®®

The Law Commission recommended that a future bill
of rights be placed in the hands of ordinary superior court
judges. This has been called a "naive estimation” of the
standing of the judiciary.®” There are real problems
with widespread perceptions that the existing South
African judiciary cannot be reformed. It will have to be
replaced. It is, however, improbable that a brand new
judiciary ‘will be created. Therefore, the ANC
Constitutional Committee has considered recommending
that a constitutional court be established that would
reflect the "experience and talents”" of the whole
population. It might be easier to install a new court,
taking into special account the human rights records of
potential appointees, than to wait for non-white lawyers
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to become eligible to sit on the South African Supreme
Court.58

CONCLUSION AND PROSPECTS

Since the start of constitutional negotiations, neither
the heartbreaking poverty nor armed violence has abated
in South Africa. Africans are still not fully recognized as
people in the eyes of the law.*® Much of the political
violence, which accounted for several thousand deaths in
1991, takes place between supporters of the ANC and
those who represent the Inkatha Freedom Party. Both
Mandela and Chief Buthelezi have issued calls for peace,
but this has had little impact on the violence; especially
across the Witwatersrand, where constant clashes have
arisen between Zulu migrant workers housed in all-male
hostels * and township residents sympathetic to the
ANC.®® It is unclear how much responsiblity for the
continued violence rests with the police or the mysterious
"third force"” of the government’'s security forces who
allegedly are inciting the combatants.®’

A new constitutional settlement will be unable to
solve at a stroke momumental problems that afflict South
Africa. The public bureaucracy must be reformed and
made more accountable. Serious disparities in income
levels must be cured. Language policy, which has
traditionally been used to intensify ethnic divisions, must
be re-evaluated. Education, formerly based strictly on
the principle of segregation, has been administered
unequally, with average spending on each white student
more than five times greater than that for an African.%?

In the days after the referendum was held, there was
a spate of happy stories in the print media about de
Klerk's sagacity and the bright prospects for a peaceful
solution to South Africa’s troubles. What we must not
forget is that there continues to be a formidable body of
dissent within that country to revolution through
constitutional means. The military and security forces
are still controlled by white Afrikaners. The supporters
of Inkatha or the PAC remain resolutely opposed to the
proposals being put forth by the ANC. There is still
scope for the NP to form into a coalition with such
groups as the CP or Inkatha and wreck the process of
negotiation. Though it has been urged that the ANC
ensure that such ideological rivals as the PAC or Inkatha
join the process of of constitutional negotiation, this
advice has so far gone unheeded.®®

Most importantly, it should not be forgotten that de
Klerk’s NP has almost two years before it has to call a
general election. The referendum victory is liable to be
interpreted within his caucus as an overwhelming
endorsement of whatever policy of constitutional reform
de Klerk wishes to follow in the crucial months to come.

The State President can construe the recent show of
popular white support as justifying some very hard-nosed
bargaining indeed. The referendum is not necessarily the
end of the NP’s influence over the constitutional
framework of South Africa: it is also a powerful, fresh
mandate for the NP to score significant points at the
constitutional roundtable.

For observers who are passionately interested in
seeing an end to apartheid and the beginnings of a
solution to the terrible problems this hateful policy has
caused, it is salutary to keep in mind Gramsci's words:

The old is dying and the new cannot be born; in this
interregnum there arises a great diversity of morbid
symptoms.®*

RICHARD W. BAUMAN, Faculty of Law, University of
Alberta. Professor Bauman visited South Africa in
February, 1992 to speak at several South African law
schools and to discuss the issue of entrenching property
rights at a conference jointly organized by the Centre for
Applied Legal Studies (housed within the University of
Witwatersrand) and the African National Congress. A
particular debt of gratitude is owed to Donna Greschner,
Aninka Claassens, and the members of the ANC's
Constitutional Committee.
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