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Introduction

From 2003 to 2009, Mr. Abousfian Abdel-
razik was effectively exiled in Sudan. A Cana-
dian citizen, Abdelrazik had travelled to Sudan
on a valid Canadian passport to visit his ailing
mother. He was subsequently arrested and de-
tained by Sudanese authorities, during which
time his passport expired. In the ensuing years,
he made numerous attempts to return home to
Canada. These efforts were hampered by sus-
picions that he was a terrorist, by the resulting
wariness of commercial airlines to accept him
as a passenger, and by his eventual destitution.
Abdelrazik was finally able to obtain an airline
ticket to Toronto for April 3, 2009. But when he
contacted the Minister of Foreign Affairs to ob-
tain the emergency passport that had been as-
sured to him, it was summarily refused.

Abdelrazik ultimately returned to Canada
in June 2009, after Federal Court Justice Zinn
ordered the Canadian government to issue an
emergency passport and arrange for his return.!
He has since filed a statement of claim?® in the
Federal Court against the Attorney General and
the Minister of Foreign Affairs, alleging, inter
alia, breaches of sections 6, 7 and 12 of the Ca-
nadian Charter of Rights and Freedoms,’ false
imprisonment, intentional infliction of mental
suffering, and breach of fiduciary duty. The fo-
cus of this comment, however, is Abdelrazik’s
claim against the Minister of Foreign Affairs for
the tort of misfeasance in a public office. Abdel-
razik alleges that the minister’s refusal to issue
him an emergency passport in April 2009 was
deliberately unlawful and made in bad faith.
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The tort of misfeasance in a public office
(sometimes referred to as abuse of office, abuse
of power, or public misfeasance) holds some
historical interest, and it was critical in a series
of election-rigging cases in the eighteenth and
early nineteenth centuries.* Indeed, Lord Justice
Holt’s decision in Ashby v. White is perhaps the
most famous application of the maxim, ubi ius,
ibi remedium (“where there is a right, there is a
remedy”).” But the tort fell into disuse for most
of the twentieth century, and has only been res-
urrected in the last 25 years. Since the turn of
the millennium, the decisions of the House of
Lords in Three Rivers District Council v. Gover-
nor and Company of the Bank of England (No.
3)¢and the Supreme Court of Canada in Odhavji
Estate v. Woodhouse,” which affirmed and re-
stated the elements of the tort, have encouraged
plaintiffs to plead misfeasance in a public office
with greater frequency.® It is now common for
plaintiffs to plead misfeasance in their claims
against public officials, alongside better-known
torts like false imprisonment, malicious pros-
ecution, or negligence.” Misfeasance is also a
promising option for plaintiffs wishing to chal-
lenge administrative actions, such as licensing
or municipal planning decisions.'

However, to the author’s knowledge, the
claim by Abdelrazik will be the most high-
profile instance of misfeasance in a public of-
fice being claimed for the exercise of a preroga-
tive power (i.e., the refusal to issue a passport)."
Needless to say, this claim has significant im-
plications in terms of the separation of powers.
Although the days of complete discretion in the
exercise of prerogative powers have long passed,
and they are now undoubtedly susceptible to
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judicial review,' there is something about the
potential for consequences in tort that causes
unease. To what extent should the courts be de-
claring, as a matter of private law, that preroga-
tive actions of the executive branch are wrong-
tul and give rise to a claim for damages?

Misfeasance in a public office, as the only
tort that applies exclusively to public-law de-
fendants, inherently raises questions about the
appropriateness of using private law to sanction
public officials. Nevertheless, most misfeasance
cases involve more mundane issues of licensing,
zoning, or professional discipline, where judi-
cial review of administrative action is relatively
uncontroversial. The Abdelrazik litigation, by
contrast, presents an opportunity for the pub-
lic/private debate to be aired in a context where
the stakes are much higher. Set against the back-
drop of alleged terrorism, torture, and national
security risks, the Abdelrazik case will likely
spawn impassioned arguments about govern-
ment accountability and human rights on the
one hand, and executive discretion and national
security on the other. While these arguments
will undoubtedly be influenced by the Supreme
Court’s recent decision in Canada (Prime Min-
ister) v. Khadr,"” which was released just as this
article went to press, the parties will need to ac-
count for the unique purposes of private law, as
opposed to judicial review. As discussed below,
the courts may be hesitant to find that the Min-
ister of Foreign Affairs acted maliciously (as
is required to succeed in the misfeasance tort)
when he was making decisions in the purported
interests of national security.

The Primary Elements of the Tort

Before turning to its broader constitutional
implications, it is necessary to review the main
elements of misfeasance in a public office (mal-
ice, unlawful conduct, and material damage)
to identify the doctrinal framework in which
the debate will be played out. Lord Steyn, in his
leading opinion in Three Rivers, explained the
rationale for the tort: “[I]n a legal system based
on the rule of law executive or administrative
power ‘may be exercised only for the public
good’ and not for ulterior and improper pur-
poses.”** The main point of contention in Three
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Rivers was whether the defendants had the req-
uisite malicious state of mind. As with all torts
requiring proof of malice, there has been some
debate about how to define malice in misfea-
sance cases.

The leading historical cases on misfeasance
tend to involve some degree of bias or personal
ill-will toward the plaintiff, and this has come to
be known as “targeted” malice. For instance, in
the well-known case of Roncarelli v. Duplessis,”
the defendant Premier of Québec had a deliber-
ate intention to harm the plaintift restaurateur
for his involvement with the Jehovah’s Witness-
es. He ordered the revocation of the plaintiff’s
liquor licence in order to cause financial harm
to the plaintiff. In other words, the Premier
used his influence for the improper purpose
of punishing the plaintiff for supporting his
coreligionists.

The element of malice is critical because
it separates the tort of misfeasance in a public
office from mere judicial review. Those whose
rights are affected by unlawful administrative
action can seek judicial review to have that ac-
tion set aside or reconsidered. However, they
can only claim damages in tort if some sort of
bad faith was involved. The malice requirement
was historically aimed at protecting public offi-
cers who made good-faith errors of judgment.'®
As long as they were not motivated by spite or
some improper purpose, they could not be sub-
ject to a claim in tort.

However, the malice requirement is now
subject to a more liberal interpretation. In re-
cent years, a second type of malice or “limb”
of the tort has evolved: where the public offi-
cer knowingly acts unlawfully or in excess of
power, with the knowledge that the plaintiff
will probably be harmed by that unlawful ac-
tion. The impugned actions need not be target-
ed toward the plaintiff, as long as the plaintift is
within the class of persons who will probably
be harmed."” In Three Rivers, Lord Steyn defined
the degree of knowledge required to satisty the
second limb of the tort as either actual knowl-
edge or subjective recklessness, with respect to
both the lawfulness of the officer’s actions and
their likelihood to cause harm to the plaintiff."®
Recklessness is considered to be bad faith be-
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cause the officer proceeds in the absence of an
honest belief in the lawfulness of his actions.

Obviously, the second limb of the tort can
involve conduct that is much less “abusive” or
“malicious” in the way that those terms are nor-
mally understood. The defendant need not have
acted for an ulterior motive. Rather, because
the defendant did not have an honest belief in
the lawfulness of her actions, we presume that
she was acting for reasons other than the public
good. The recognition of this second limb has
the potential to significantly expand the scope
of liability for misfeasance in a public office.
While instances of a public officer acting with
express ill-will toward a plaintift are rare, in-
stances of mere subjective recklessness are pre-
sumably more frequent.”

The reasoning in Three Rivers was adopted
by the Supreme Court of Canada in Odhavji
Estate, which provided further guidance on
the type of misconduct that could form the ba-
sis of a misfeasance claim. Odhavji Estate was
a claim against several police officers who had
been involved in the shooting of a robbery sus-
pect, and who allegedly failed to comply with
the ensuing internal investigation. This was a
breach of their duties under the Ontario Police
Services Act.?® Justice Iacobucci, for the Court,
concluded that breach of statutory duty, and not
just abuse of power, was capable of supporting a
claim in misfeasance. In the course of his opin-
ion, Justice Iacobucci wrote that the tort could
be grounded in “a broad range of misconduct,”
and that the essential question is “whether the
alleged misconduct is deliberate and unlaw-
ful.”*! Like the broad definition of malice, the
conclusion that any unlawful conduct can form
the basis of a misfeasance claim has the poten-
tial to widen the scope of recovery.

Interestingly, both the Supreme Court’s
and the Ontario Court of Appeal’s** decisions
in Odhavji Estate made reference to, and appar-
ently accepted (albeit indirectly), the potential
for liability in misfeasance for the unlawful ex-
ercise of a prerogative power. For instance, in
finding that the tort could be based on the breach
of a statutory duty, Justice Iacobucci wrote that
misfeasance “is not limited to circumstances
in which the defendant officer is engaged in
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the unlawful exercise of a particular statutory
or prerogative power.”*® However, neither court
cited any case actually involving the exercise of
a prerogative power, and the language appears
to have been used somewhat ofthandedly (else-
where in their respective judgments, the courts
referred simply to “legislative and administra-
tive powers”). Thus, it is not clear that the refer-
ences to prerogative powers in Odhavji Estate,
which were obiter dicta in any event, will have
much bearing on the Abdelrazik litigation.

The other main element of misfeasance in a
public office is material damage, as affirmed by
the House of Lords in Watkins v. Home Office.**
That case is particularly pertinent here because
it involved an allegation that the defendants had
infringed the plaintiff’s constitutional rights,
specifically a prisoner’s right to private corre-
spondence with his legal advisors. The English
Court of Appeal had allowed the claim, con-
cluding that breach of constitutional rights rep-
resented an independent form of misfeasance
in a public office, which was actionable per se.
The House of Lords overturned this decision.
Apart from the difficulties posed by defining
constitutional rights in a country, like England,
with no codified constitution, Lord Bingham
explained that “the primary role of the law of
tort is to provide monetary compensation for
those who have suffered material damage rather
than to vindicate the rights of those who have
not.”* He acknowledged that there was a public
interest in holding public servants accountable
for their conduct, but suggested that those who
have not suffered material damage must seek
alternative redress, whether through judicial
review or disciplinary proceedings against the
relevant officers.

This divergence in the purposes of judicial
review and tort law will likely be key to Ab-
delrazik’s civil claim. Justice Zinn has already
reviewed the denial of an emergency passport
from an administrative or constitutional law
perspective: Abdelrazik successfully argued
that the minister had not properly justified his
decision and that it should be reversed. In Lord
Bingham’s words, Abdelrazik’s rights have been
vindicated. However, the purpose of the civil
claim is to obtain damages to compensate Ab-
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delrazik for the harm that he has suffered and,
possibly, to punish the minister for his high-
handed or abusive conduct. In order to award
damages in tort, a court will have to conclude
that the minister’s exercise of prerogative power
was malicious (in either its targeted or reckless
form). And although the element of malice has
been watered down in recent years, it is still
there to protect public officials who make legiti-
mate errors of judgment. In our security-con-
scious era, a court may be unwilling to conclude
that the minister was acting for an improper
purpose.

Application to Abdelrazik’s Case

Abdelrazik’s misfeasance claim against the
Minister of Foreign Affairs is still in its early
stages, so it would be foolish to predict its pos-
sible success or failure. I present here only some
preliminary thoughts about the application of
the various elements of the tort to his case.

Given the Supreme Court’s statement in
Odhavji Estate that misfeasance in a public of-
fice can be based on any unlawful conduct,
this element of the tort should pose little dif-
ficulty for Abdelrazik. As indicated in my in-
troduction, Abdelrazik’s misfeasance claim is
based on the minister’s refusal to issue him an
emergency passport after he had booked and
paid for a flight home in April 2009. In Abdel-
razik’s Charter application, Justice Zinn found
that this refusal was a breach of his right un-
der section 6(1) of the Charter to enter and re-
main in Canada. He rejected the government’s
argument that section 6(1) merely prevents the
government from refusing entry to Canada
and does not impose a positive obligation to is-
sue a passport. Justice Zinn found that such an
interpretation would render the rights under
section 6(1) illusory, quoting from the Federal
Court of Appeal’s decision in Kamel v. Canada
(Attorney-General):

To determine that the refusal to issue a pass-
port to a Canadian citizen does not infringe
that citizen’s right to enter or leave Canada
would be to interpret the Charter in an unreal
world.... The fact that there is almost nowhere
a Canadian citizen can go without a passport
and that there is almost nowhere from which
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he or she can re-enter Canada without a pass-
port are, on their face, restrictions on a Cana-
dian citizen’s right to enter or leave Canada,
which is, of course, sufficient to engage Char-
ter protection. Subsection 6(1) establishes a
concrete right that must be assessed in the
light of present-day political reality.*

Further, since the government had not adduced
any evidence as to why the refusal to issue an
emergency passport was justified in the circum-
stances, Justice Zinn found that the breach of
Abdelrazik’s rights under section 6(1) was not
saved under section 1 of the Charter. This un-
justified breach of Charter rights should suffice
as “unlawful” conduct for the purposes of a
claim for misfeasance in a public office.

Even beyond the breach of his Charter
rights, Abdelrazik could point to the lack of pro-
cedural fairness as evidence of the government’s
unlawful conduct. Abdelrazik’s emergency
passport was purportedly refused under section
10.1 of the Canadian Passport Order” as being
necessary for the national security of Canada.?®
Justice Zinn criticized the minister for invoking
section 10.1 without any further explanation.
The minister did not apparently seek input from
Passport Canada and did not specify the infor-
mation on which the determination regarding
national security had been made.”

The failure to meet standards of procedural
fairness can support a claim for misfeasance in
a public office, independent of any other breach
of rights. For instance, in O’Dwyer v. Ontario
(Racing Commission),”® the Commission de-
nied the plaintiff’s right to a hearing after his
status as a thoroughbred racing official was ef-
fectively revoked. The Ontario Court of Appeal
found that this amounted to misfeasance. Simi-
larly, the minister’s failure to explain or follow
any apparent procedures to justify the refusal
to issue an emergency passport to Abdelrazik
should also satisfy the requirement that the
minister acted unlawfully.

Perhaps the more difficult hurdle for Abdel-
razik to overcome will be the element of malice.
As it stands, there is little direct evidence of the
minister’s state of mind when deciding to refuse
the emergency passport. All the same, while
Justice Zinn acknowledged that bad faith was
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not a requirement for his finding that Abdelra-
zik’s section 6(1) rights had been infringed, he
stated that he would have had “no hesitation”
in finding bad faith, had it been necessary.”’ He
explained:

[T]he Minister waited until the very last min-
ute before the flight was to depart to deny the
emergency passport, and although the basis of
the refusal is indicated, he provides no expla-
nation of the basis on which that determination
was reached, no explanation as to what had
changed while Mr. Abdelrazik resided in the
Canadian embassy that warranted this sud-
den finding, and nothing to indicate whether
the decision was based on him being a danger
to the national security of Canada or on be-
ing a danger to another country. Further, there
was no explanation offered as to whether Mr.
Abdelrazik posed a security risk if returned to
Canada, or a greater security risk, than he did
in Sudan.”

At the very least, the minister’s actions should
satisfy the second limb of the misfeasance tort,
which requires that the defendant be subjective-
ly reckless as to the lawfulness of his actions,
and that he foresee that the plaintiff will prob-
ably be harmed. The minister knew about sec-
tion 10.1 of the Canadian Passport Order, and
it seems safe to assume that he knew, or was
at least reckless to the fact, that the denial of a
passport under that section requires justifica-
tion. It can also be safely assumed that the min-
ister knew that Abdelrazik would be harmed by
the denial of an emergency passport: without
the passport, Abdelrazik would remain exiled
and living in the Canadian Embassy in Sudan.

The final main element of misfeasance in
a public office, material damage, should not be
especially problematic for Abdelrazik. Because
the minister failed to issue him an emergency
passport, he was stranded in Sudan and suf-
fered at least some physical and psychological
harm. He also incurred financial loss in book-
ing a flight that he was not allowed to board. If
proven, these harms should qualify as material
damage.

On preliminary analysis, then, Abdelrazik
has an arguable claim for misfeasance. Never-
theless, given the context of national security
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and suspected terrorism, the courts may be
hesitant to award damages against the minister,
particularly since the refusal to issue a pass-
port is a prerogative power. The decision was
within the minister’s discretion and was made
expressly, though perhaps too sketchily, for the
purposes of national security. Moreover, even
though they were never substantiated, the alle-
gations that Abdelrazik was engaged in terrorist
activity will linger in the public consciousness.
Should a court award damages to Abdelrazik
for the minister’s public misfeasance, it can ex-
pect at least some public and critical backlash.

Judicial Review of Prerogative
Powers

Misfeasance in a public office is closely
linked with the process of judicial review. Im-
portantly, if the conduct in question is entitled
to judicial deference, the possibility of a claim
in tort is dubious. Therefore, to predict the out-
come of Abdelrazik’s misfeasance claim, it is
instructive to examine the degree of deference
afforded to the prerogative power to deny a
passport, particularly in the interests of nation-
al security.

While the exercise of prerogative powers
was historically insulated from review by the
courts, this is no longer the case. In Council of
Civil Service Unions v. Minister for the Civil Ser-
vice,” the House of Lords affirmed that judicial
review is available for many aspects of the pre-
rogative. Lord Scarman explained that, in mod-
ern law, “the controlling factor in determining
whether the exercise of prerogative power is
subject to judicial review is not its source but its
subject matter.”** Thus, while matters like enter-
ing treaties, declaring war, and conducting for-
eign policy are not justiciable, matters that have
the effect of altering a person’s rights or obliga-
tions, or depriving him of certain advantages or
benefits, are amenable to review by the courts.”
The issuance and revocation of passports falls
into this latter category.’® In R. v. Secretary of
State for Foreign and Commonwealth Affairs, ex
parte Everett,”” Lord Justice O’Connor described
the prerogative power over passports as “an area
where commonsense tells one that, if for some
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reason a passport is wrongly refused for a bad
reason, the court should be able to inquire into
it.”*® The English Court of Appeal further held
in Everett that procedural fairness must be ob-
served when exercising the prerogative regard-
ing passports. Accordingly, Abdelrazik’s claim
against the Minister of Foreign Affairs should
not be struck out on the simple grounds that it
involves the exercise of a prerogative power.

The matter is complicated, however, by the
minister’s invocation of national security as the
reason for denying Abdelrazik an emergency
passport. While the courts have been willing to
review the minister’s discretion regarding pass-
ports, they have shown a special degree of defer-
ence when it comes to matters of national secu-
rity. This deference was thoroughly expounded
by the House of Lords in Secretary of State for
the Home Department v. Rehman,* a case which
involved a deportation order based on Mr.
Rehman’s suspected links to terrorist groups.
Lord Hoffmann, in particular, explained how
questions of national security require deference
in light of the separation of powers:

[T]he question of whether something is “in the
interests” of national security is not a question
of law. It is a matter of judgment and policy.
Under the constitution of the United King-
dom and most other countries, decisions as to
whether something is or is not in the interests
of national security are not a matter for judicial
decision. They are entrusted to the executive.*

Lord Hoffmann reasoned that determinations
of national security involve a balancing of many
factors, including the extent of future risk. This
is an inherently imprecise evaluation, which is
entitled to considerable deference. Further, af-
ter the attack on the World Trade Center, which
occurred while Rehman was still under reserve,
Lord Hoftmann appended a foreboding admo-
nition to his decision:

[Iln matters of national security, the cost of
failure can be high. This seems to me to under-
line the need for the judicial arm of govern-
ment to respect the decisions of ministers of
the Crown on the question of whether support
for terrorist activities in a foreign country con-
stitutes a threat to national security. It is not
only that the executive has access to special in-
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formation and expertise in these matters. It is
also that such decisions, with serious potential
results for the community, require a legitima-
cy which can be conferred only by entrusting
them to persons responsible to the community
through the democratic process.*

Thus, given the gravity of the security concerns
in the post-9/11 world, the courts may be ex-
pected to give wider berth to executive deci-
sions involving questions of national security.

It is not entirely clear whether Canadian
courts will follow England’s lead on this issue.
In perhaps the most famous Canadian case in-
volving the government’s obligations toward a
citizen suspected of terrorism, Khadr v. Canada
(Prime Minister),** Justice O’Reilly held that
prerogative decisions relating to foreign affairs,
while generally falling to the executive, could be
subject to Charter scrutiny where they affected
the rights of an individual.** Ultimately, Justice
O’Reilly ordered that the government request
the repatriation of Khadr, who has been held
at Guantanamo Bay since 2002. This order was
upheld by the Federal Court of Appeal, but not
by the Supreme Court of Canada. While the
Supreme Court affirmed that the prerogative
power over foreign affairs was subject to judicial
review, it held that the appropriate remedy was
limited to declaratory relief.**

The words of Justice Nadon, who dissented
at the Federal Court of Appeal, are instructive
in this regard:

Why Canada has [not requested Khadr’s repa-
triation] is, in my respectful view, not for us
to criticize or inquire into. Whether Canada
should seek Mr. Khadr’s repatriation at the
present is a matter best left to the Executive.
In other words, how Canada should conduct
its foreign affairs, including the management
of its relationship with the US and the deter-
mination of the means by which it should ad-
vance its position in regard to the protection of
Canada’s national interest and its fight against
terrorism, should be left to the judgment of
those who have been entrusted by the demo-
cratic process to manage these matters on be-
half of the Canadian people.*

While it is too early to know the full effects of
the Supreme Court’s decision in Khadr, it will
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presumably influence the future scope of review
for matters of prerogative involving foreign pol-
icy, such as the Abdelrazik litigation.

Similar issues arise with respect to the pre-
rogative power to issue or deny passports. In
the recent Federal Court of Appeal decision in
Kamel, the court held that decisions regarding
national security, even in the issuance of pass-
ports, ought to be treated with humility and
deference.*® If the Minister of Foreign Affairs
decided that the denial of a passport was neces-
sary for the purposes of national security, then
“it is not for the court to speculate” on whether
the passport applicant actually presents a risk of
harm to the national or international commu-
nity.”” Further, the court may have to be satis-
fied with the “hypotheses and realistic specula-
tions” of the public officials involved.*

At the same time, the court in Kamel
stressed the need for judicial vigilance, “since
this is an area in which information is rare and
secret and where there is a temptation to over-
react, even in good faith.™® Accordingly, courts
may still take a sceptical stance when presented
with an executive decision that was purportedly
made in the interests of national security. The
court noted in Kamel that the minister’s discre-
tion in denying passports must be exercised in
a reasonable manner, taking relevant factors
into account. In addition, the phrase, “is neces-
sary for the national security of Canada or any
other country” provided, in the court’s view, a
framework for legal debate” [emphasis added].*
The minister must believe that the denial of a
passport is necessary, not simply advantageous
or convenient.

In Abdelrazik’s Charter claim, Justice Zinn
found that the minister had not sufficiently jus-
tified that the denial of an emergency passport
was necessary for national security. Indeed, the
minister had not provided any justification at
all. Justice Zinn quipped that the minister was
not entitled to simply say, “Trust me,” when
making a decision that infringed Abdelrazik’s
Charter rights. He explained:

While it is not the function of the judiciary to
second guess or to substitute its opinion for
that of the Minister, when no basis is provided
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for the opinion, the Court cannot find that the
refusal was required and justified given the
significant breach of the Charter that refusing
a passport to a Canadian citizen entails.”

So, in terms of judicial review, the courts seem
to demand at least some justification for the de-
nial of a passport, even in cases involving na-
tional security.

Whether this level of scrutiny will extend to
a tort claim, however, is unclear. While judicial
review and the misfeasance tort have overlap-
ping purposes, they are not coextensive. Impos-
ing damages in tort amounts to concluding that
a public officer has abused his powers. It is not
a question of simple procedural irregularity, but
of acting with malice or an improper purpose.
In Abdelrazik’s case, the court may be unwill-
ing to conclude that the minister acted with an
improper purpose when he denied the emer-
gency passport on the grounds of national se-
curity. When he lived in Montreal, Abdelrazik
was acquainted with known terrorists. He was,
rightly or wrongly, listed by the United Nations
1267 Committee as an associate of Al-Qaida.
Accordingly, although Abdelrazik was never
convicted of any offence, it was not unreason-
able for the minister to be on his guard. The
decision to deny him an emergency passport
seems to have been made in the legitimate inter-
ests of national security. Whether Abdelrazik
should have been provided with more informa-
tion or explanation for the minister’s decision is
a matter for administrative law. But whether it
was made for a malicious or improper purpose -
the question asked by the law of tort - may yield
a different answer.

The Misfeasance Tort and
Accountability

Misfeasance in a public office is a tort that
is currently on the upswing. Although it often
captures conduct that could just as easily be
framed as negligence or another tort, misfea-
sance seems to provide a level of psychological
vindication to plaintiffs that those other torts do
not. A claim in misfeasance paints the public of-
ficer’s conduct as abusive and malicious, and al-
lows the plaintift to hold the defendant liable for
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the way she has misused the powers entrusted
to her. This was the plaintiff’s motive in McMas-
ter v. Canada™ a recent and rather atypical case
in which a federal prisoner brought a successful
misfeasance claim against prison authorities for
repeatedly denying him properly-fitting shoes.>
The claim could well have been framed in neg-
ligence. However, the plaintiff’s lawyer stressed
the role of the misfeasance tort in holding gov-
ernment officials accountable:

If we run into situations where people at city
hall, or people in the provincial government,
or people of the federal government start abus-
ing our rights, or not seeing that we are prop-
erly served, [the tort of misfeasance in a public
office] is something that the average citizen
can use to effect some sort of remedy.**

Misfeasance in a public office is thus poised to
become a critical tool in the promotion of gov-
ernment accountability. While administrative
procedures may allow claimants to have the
decisions against them reconsidered, only the
misfeasance tort can provide public denun-
ciation of the official’s conduct as abusive and
impose damages against the official as a sort of
penalty.® Misfeasance is being claimed for in-
creasingly varied types of official misconduct,
including not just abuse of powers, but also
breach of statutory duty and failure to observe
procedural fairness. With the Abdelrazik claim,
misuse of prerogative powers may well be added
to that list. Given that the exercise of many pre-
rogative powers is already subject to judicial re-
view, their susceptibility to misfeasance claims
seems to be the next logical step.

Nevertheless, questions of national security
will likely receive a higher degree of deference
than the licensing or zoning decisions that are
the typical subject matter of misfeasance claims.
While not a guarantee of immunity from scru-
tiny, the invocation of national security may
provide a buffer into which the private-law
courts are hesitant to intrude. When the courts
have previously examined national security, it
has generally been in the context of adminis-
trative review or constitutional claims. A find-
ing against the relevant public official usually
means only that a decision will need to be re-
considered or reversed. By contrast, a successful
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misfeasance claim will mean that the public of-
ficial is liable to pay damages and will be brand-
ed as having abused her powers. Whether the
courts will be willing to evaluate and sanction
decisions involving national security for these
private law purposes remains an open question.

Thus, while the courts are likely to find that
prerogative powers are technically justiciable,
even for private law purposes, there may still
be effective immunity in tort law for the dis-
cretionary exercise of those powers in the inter-
ests of national security. Given the concern for
the separation of powers already expressed by
the English and Canadian courts, it is unclear
whether they would impose damages in misfea-
sance claims involving issues of national secu-
rity, unless the defendant’s conduct were clearly
abusive. Whatever the result, Abdelrazik’s civil
claim provides an opportunity to debate the
role of misfeasance in a public office in a high-
profile and impassioned set of circumstances.
Any judicial decision will need to grapple with
the underlying purposes of tort law and its role
in the supervision of public administration. It is
a decision that both tort law and constitutional
specialists can eagerly await.
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