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Introduction

The Canadian jurisprudence on freedom
of religion has tended to focus on the
accommodation of religious practices rather
than exploring the constitutionality of judicial
reliance on religious-based reasoning. A recent
article by Diana Ginn and David Blaikie seeks to
argue that, in certain circumstances and under
certain conditions, it would be acceptable for
judges to rely on religious-based reasons in their
judgments.! Ginn and Blaikie see their recent
article as being a continuation of sorts to their
earlier piece, “Religious Discourse in the Public
Square.”> While I found their earlier piece to
be a persuasive defence of the use of religious-
based reasoning in the public sphere, I have
serious doubts over the constitutionality and
applicability of their argument with regard to
judges. It is the purpose of this paper to refute
Ginn and Blaikie’s argument and to show that,
in Canada, the use of religious-based reasons
by judges is likely precluded by decisions of the
Supreme Court of Canada.

I argue that judges, due to their role as
state representatives, cannot use religious-
based reasoning in their judgments under any
circumstances. I argue that in modern, secular,
multicultural democracies like Canada, the
state is an abstraction that at once represents
all and none of its citizens.? In the courtroom,
judges represent the state and thus they must
embody the abstraction of the state while acting
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as judges. In order for judges to represent the
state, each judge must abstract him- or herself
from his or her own beliefs. While I recognise
that judges cannot completely abstract from
their personal beliefs while acting as judges,
they must be as independent and as neutral as
possible when acting in their judicial capacity. I
argue thatin Canada, freedom of religion means
accommodation, not support, and express
judicial reliance on religious-based reasoning
would be support and thus violate section 2(a)
of the Charter of Rights and Freedoms.*

I begin with an exploration of the
development of secularism and its importance
to the freedom of religion more broadly. I then
move on to explore the development of freedom
of religion jurisprudence in Canada. I argue that
the jurisprudence shows that freedom of religion
is understood as being accommodation of and
not support of religions and religious practices.
I then move on to apply the jurisprudence to
the possibility of judicial reliance on religious-
based reasoning and, where necessary, I directly
engage with Ginn and Blaikie’s argument. I
argue that Ginn and Blaikie fail to apply the
relevant jurisprudence and fail to provide a
convincing argument in defence of judicial
use of religious-based reasoning. I conclude
that Supreme Court jurisprudence has likely
precluded judges’ use of religious-based reasons
under any circumstances.
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The context, development and
meaning of freedom of religion

The development of secular states

The notion of secularism in modern Western
democracies stems from the European
Reformation and is usually understood to mean
the separation of church and state.” The spilt of
the Western Church during the Reformation
was traumatic, and unleashed violence across
Western Europe as both sides engaged in
bloody struggles in their efforts to dominate
one another. Religion became intertwined
with national identity; tolerance of religious
minorities was rare and usually depended on
the religious minorities keeping their dissent
hidden, thus restricting their ability to seek
new converts or political power.® However,
with the emergence of Western democratic
states a degree of religious tolerance appeared
and increased as religious power and political
power became further separated. Pierre
Manent argues that the modern democratic
state was constructed to “overcome religious
differences,”” and describes the resulting secular
state and its political institutions as “power
that is without opinion.” Manent argues that
although the idea of this power was articulated
in the seventeenth century, it was only turned
into actual institutions in the nineteenth and
twentieth centuries.® The liberty that these
Western democracies provide to their citizens
is founded on “an organisation of separations.™
The separation of church and state is an example
of a separation instituted for the sake of liberty
and, as a consequence, religion is removed from
the public sphere: “The public forum is more
and emptier so that we can be more and freer.”"

Arguably, this empty public sphere is more
workable within a Christian context than
within other religious contexts—especially
religions like Islam or Judaism, which have a
religious law that contains political laws as well
and makes no distinctions between the secular
and the religious spheres.!! With the increasing
prevalence of multiculturalism, the traditions
that helped create a secular sphere that is cut
off from the religious appear to make less and
less sense because they are less and less familiar
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to a significant number of citizens living in
these states. Rather than making secularism
less important to ensuring religious freedom,
increased and increasing multiculturalism
requires a new understanding of secularism,
one that understands ’secular’ as meaning
neutrality towards religious views rather than
the absence of religious views in the public
sphere."”” This new understanding protects the
use of religious reasons in the public sphere,
while preventing the state or its representatives
from preferring one religion over another."

Understanding ‘secular’ as describing
a society that does not give preference to
any one religion, rather than being a society
without religion, leaves space for religion in
the public sphere. It would also be in keeping
with democratic principles that are key tenets
of the modern secular state. If “[d]Jemocracy
makes all relations and all bonds voluntary,”*
a secular state which treats all religions equally
by not preferring or restricting one over the
rest, would be allowing the freedom of religion
that is implied in such an understanding of
secularism.

The result of this understanding of secular
as neutrality between religions but not the
complete absence of religion is that the state
will not be an exact reflection of each citizen,
because the state will not enforce religious
norms. As Manent succinctly puts it “living
at once in both civil society and the state, I
am never quite whole anywhere.””® Arguably,
though, the individual is never completely
divided either. Even if the good citizen abstracts
from his religion, as Manent argues he or she
must to be a good citizen,'¢ she or he will never
be able to abstract from it completely. Believers
may remove religious symbols and refrain from
proselytising, but they will still be believers,
and will still hold the values of their religion
and it will still influence and inform how they
act. The modern secular democratic state does
not mirror specific individuals, nor does it
represent an average of its citizens’ lifestyles and
opinions, nor does it pick and choose aspects
of its citizens’ lifestyles and opinions; such
representations would be an absurdity. Rather,
the state represents all of its citizens and none of
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them because it is abstracted from them.

To summarise then, freedom of religion and
secularism are intertwined in many Western
democracies,” and because of this, religious
freedom manifests itself in two interlinked
phenomena: first, the state is power without
opinion; and second, that freedom exists as
separation, both of state power and religious
power, and citizens and believers. I will now
move on to show that these two phenomena
are found in Canadian freedom of religion
jurisprudence and that they are particularly
applicable to state actors.

Freedom of religion in Canada

When discussing the evolution of freedom of
religion in Canada, the starting point is usually,
R v Big M Drug Mart." This case dealt with the
constitutionality of Sunday closing legislation.
The Supreme Court found that the Lord’s Day
Act had a religious purpose and thus violated
section 2(a) of the Charter.”” In other words, if a
piece of legislation is found to have an offensive
purpose, such as forcing the observation of
the Christian Sabbath, the legislation cannot
be saved by permissible effect, such as a
mandatory day of rest for workers. The Court
stated that “a truly free society is one which
can accommodate a wide variety of beliefs.”
In other words, freedom of religion is the
accommodation of religious beliefs and not
state support of particular religious practices
through legislation or other means. Sunday
closing legislation supported Christianity and
as a consequence failed to accommodate other
religious practices.> The Court’s decision also
served to uphold religious freedom by separating
religious power from state power. Big M Drug
Mart served to separate the Christian from the
citizen because good citizens no longer had to
follow a Christian model such as using Sunday
as their day of rest. This separation of believer
and citizen is equally true for all who practice
a religion because the state no longer privileges
one religion over another.?

The Court did not explicitly discuss
judicial use of religious-based reasons, but a
close reading of the case suggests that Big M
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Drug Mart would not support a judge’s use
of religious-based reasons. If we extend the
permissible effect finding to a judge’s use of
religious reasons, it is likely that, following Big
M Drug Mart, these religious-based reasons
would be found to have an offensive purpose.
Dickson ], writing for the majority, described
Sunday closing legislation as taking “religious
values rooted in Christian morality and, using
the force of the state, translat[ing] them into
a positive law binding on believers and non-
believers alike.” Judges, when they perform
their judicial duties, represent the state and
thus whatever judges say as judges is taken to
be a declaration of the state’s views on a matter.
Therefore, judges are not free to use their own
views, whether political or religious, to help
them decide a case.

In a more recent case, Syndicat Northcrest
v Amselem,** the Supreme Court stated that it
would not involve itself in theology: “Secular
judicial determinations of theological or
religious disputes, or of contentious matters
of religious doctrine, unjustifiably entangle
the court in the affairs of religion.” Here the
Supreme Court clearly states that it sees itself
as a secular institution, separate from religion,
which has no reason, no right, to pronounce on
questions of theology. Arguably, this statement
would also preclude judges from using
religious-based reasons in their judgments
because a judge’s religious-based reasons would
privilege his or her understanding of religion
and thus it would stray into issues of theology.
Amselem also reinforces the separation between
religious power and state power through its
delineation of what each power has the right to
decide: religious power can decide questions of
theology; state power can decide questions of
religious accommodation.

The Court had defined ‘secular’ two years
before it decided Amselem, in the case of
Chamberlain. Chamberlain dealt with whether
or not a school board could exclude books on
same-sex parenting from being used in the
classroom.? In its decision the Court discussed
the meaning of ‘secular’ and held that it meant
religious neutrality, not the absence of religion.?’
The decision in Chamberlain shows that ‘secular’
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means accommodation of and abstraction from
religion: for it allows different religious views to
be heard but it separates itself from them by not
privileging one over the other.

The Court found that the Surrey school
board in Chamberlain was not like a legislature
or council because it lacked autonomy.?® The
Courtdid notdescribe theschoolboardasacourt
either,” but it did outline what the requirements
of secularism were and, given the Court’s self-
declared secular nature in Amselem, it is hard
to avoid the conclusion that the requirements of
“strict secularism” will likely apply to Canadian
courts as well. The Court said that secularism
required respect of “the views of all members
of the community,” that no view of one
community could be preferred over the view
of other segments of the community, and that
all lawful lifestyles are recognised as equally
valid.*® The Court also repeatedly stated that
secularism required the promotion of tolerance
and respect for all views.*' It is hard to see how a
judge using religious-based reasons could avoid
preferring one religious viewpoint over another.

In their article, “Judges and Religious-
Based Reasoning,” Ginn and Blaikie try to
argue that there are certain occasions when it
would be acceptable for judges to use religious-
based reasoning. In the next section I move on
to show that their attempt to allow for religious-
based reasons— even in very restricted
circumstances—would be unconstitutional
because it would automatically violate section
2(a) of the Charter as well as violate previous
judicial pronouncements from the Supreme
Court.

The unconstitutionality of judges’
religious-based reasons

Ginn and Blaikie do not argue that judges
can use religious-based reasons whenever they
see fit; rather, they argue that religious-based
reasons can only be used by judges in cases of
“legal underdeterminancy.” Their definition
and examples of “legal underdeterminancy”
are less than convincing and are occasionally in
danger of being unintentionally offensive. Ginn
and Blaikie define “legal underdeteminancy”
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as when “the relevant constitutional principles,
legislation and case law do not resolve the
issue, and where substantial interpretation and
development of the law is required in order to
decidethematterbeforethejudge.” Theyaddthe
requirement that “the reasoning must conform
to the constitutional requirement that the state
remain neutral as among different religions and
as between religion and non-religion.”* I find
it hard to see how religious-based reasoning
could conform to the requirement of neutrality,
but Ginn and Blaikie provide one example of
a judgment which they think used religious-
based reasoning and then go on to provide two
examples of cases where their understanding
of religious-based reasoning might have been
acceptable.

Ginn and Blaikie attempt to provide an
example of religious-based reasoning in a case
of legal underdeterminancy by quoting Lord
Atkin in Donoghue v Stevenson.* Lord Atkin
made reference to the parable of the Good
Samaritan to explain his “neighbour” principle:

The rule that you are to love your neighbour
becomes in law you must not injure your
neighbour; and the lawyer’s question, “Who
is my neighbour?” receives a restricted reply.
You must take reasonable care to avoid acts or
omissions which you can reasonably foresee
would be likely to injure your neighbour. Who,
then, in law, is my neighbour? The answer
seems to be—persons who are so closely and
directly affected by my act that I ought to
reasonably have them in contemplation as
being so affected when I am directing my
mind to the acts or omissions which are called
in question.*

Given that Donoghue was decided in 1932, and
in a country which still does not describe itself
as secular,” I am doubtful that Lord Atkin was
consciously engaging in religious reasoning.
Thereis no mention of religion, Jesus, the Bible or
Christianity in the judgment. I would describe
Lord Atkin’s use of the Good Samaritan parable
as ‘cultural shorthand’ rather than religious-
based reasoning. Most people in the UK at
the time would have shared the moral values
of Christianity and thus Atkin’s “neighbour
principle” was arguably the imposition of
shared democratic values rather than the use of
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a specifically religious value.

The first case that Ginn and Blaikie use to
illustrate the potential acceptability of religious-
based reasons is Dobson (Litigation Guardian
of) v Dobson.*® The issue in Dobson was whether
or not a child could sue his mother for harms
caused by her negligence during pregnancy. Mrs
Dobson, while six months pregnant, crashed her
car crash and her son, Ryan, suffered prenatal
injuries, was born prematurely and was severely
disabled as a result of the prenatal injuries he
suffered. Ryan thenlaunched a tort claim against
his mother for her alleged negligent driving.*
Ginn and Blaikie argue that while there was
some related case law, there was nothing directly
on point and because the Supreme Court had to
make a decision over which competing public
policy alternatives should prevail, the law was
underdetermined and therefore it would have
been acceptable for the Court to engage in
religious-based reasoning.*

Ginn and Blaikie present a hypothetical
alternate to the judicial history of Dobson in
order to argue that religious-based reasoning
would be constitutional. They invent a
hypothetical lower court judge who has to
balance the autonomy of a pregnant woman
against the harm done to the child, an issue
which was yet to be resolved at the time Dobson
was decided.

In deciding that concerns for the mother’s
autonomy outweighed other arguments, Ginn
and Blaikie’s hypothetical judge might refer
explicitly to her belief that God created men
and women equal. Since individual autonomy is
a core value of Canada’s legal system, on appeal
Ryan Dobson would have had to argue that
women’s autonomy would not be undermined
by allowing a child in his situation to sue, or
that autonomy for the pregnant woman is
outweighed by other equally core values. He
would not have had to persuade the appeal
court that the lower court judge was wrong
in her conviction that God created men and
women equal.!

The question that Ginn and Blaikie do not
answer is why the judge would need to refer to
religious reasons when Canada’s Constitution
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already holds that men and women are equal.*
Surely if the lower court judge relied on religious
reasons rather than the core value of gender
equality, which is enshrined in the Charter, this
lower court judge would be held to have erred
in law?

Ginn and Blaikie’s hypothetical lower
court judge would also have violated the
guidelines hinted at in current Supreme Court
jurisprudence, which preventlaw from imposing
a specific religious purpose. Ginn and Blaikie
try to argue that a judge using religious-based
reasons as a starting point would not be a case of
the state acting for a religious purpose and that
“the state would not have set one religion above
another, nor would it have privileged religion
above atheism or agnosticism.™ I respectfully
disagree because a judge using religious-based
reasons, even as a starting point, is effectively
saying that the democratically agreed upon and
secular (in a Chamberlain sense) core values
are not guidance enough, are not convincing
enough. Moreover, the judge in using religious-
based reasons would be acting as a citizen
and not as a judge who is an abstracted
representative of the state. Judges have a duty to
abstract themselves as far as possible from their
personal views and to apply only the law and
values of the state in their judgments.**

Dobson is a poor choice to advance an
argument about religious-based reasoning
simply because most of the world’s major
organized religions explicitly prohibit abortion
and deny that a pregnant woman has autonomy
over her own body.* Mothers have been
blamed by both society and scientists for a
host of ‘problems’ in their offspring, ranging
from autism, homosexuality, schizophrenia,
bed-wetting, drug wuse, and “homicidal
transsexualism.™® Thus Dobson, with its
failed attempt to extend a duty of care upon
a pregnant woman towards her foetus, has
ugly echoes of maternal blame and denials of
a woman’s right to bodily determination. The
Supreme Court found that the imposition of
tort liability on pregnant women for damage
suffered by the foetus “would significantly
undermine the privacy and autonomy rights
of women” and thus found that Mrs Dobson
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was not liable in tort for the injuries Ryan
suffered.¥’ Ginn and Blaikie defend their
choice of Dobson by claiming that the secular
arguments advanced in the case would have
been just as “hotly contested” as any religious-
based reasons.*® While I agree that not everyone
would find the secular reasoning of the Court in
Dobson convincing, that does not support the
conclusion that lack of agreement would justify
religious-based reasons. In Dobson, the Supreme
Court represented the state and thus it had a
duty to be neutral when applying the law. The
controversy over the issues at stake in Dobson
was all the more reason for the Court to provide
a judgment that was tied to democratically
predetermined core values in the Canadian
legal system. Veit Bader has argued that “liberal
democracy cannot be neutral™ and while I
would agree with him,*® the important point is
that liberal democracies allow for all views to
be heard, but not imposed. When courts issue
judgments they are imposing views that, ideally,
have already been decided in the public sphere
through democratic processes. The controversy
in Dobson stemmed from Canadian society’s
view of women, motherhood, and appropriate
behaviours during pregnancy and should
not have been used to attempt to justify the
constitutionality of religious-based reasoning.

I am not convinced that Dobson was
actually a case of legal underdeterminancy
because the Supreme Court was able to
decide the case and could rely on core values
in the Canadian legal system to do so. A
better example of legal underdeterminancy
would have been the United Kingdom case
of Re A (Children) (Conjoined Twins: Surgical
Separation).”' This case involved conjoined twin
girls, Jodie and Mary, who would both die if
they were not surgically separated; however, if
they were surgically separated, Mary would die
automatically and thus give Jodie a chance at
life. The girls’ parents had refused permission
for the surgical separation to go ahead because
it violated their Christian beliefs. Ward L] said
“that [independent and objective] judgment is
the law. That is what I am desperately trying to
do.”? The Court of Appeal had no legislation to
apply, no legal precedent to invoke and follow,
so how could any decision be justified? Given
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that the conflicting rights in this case were
the same, namely each twin’s right to life, the
balancing act that the Court had to attempt was
much more difficult, for any attempt to uphold
one twin’s right to life automatically stripped
the other twin of her right to life.

Ginn and Blaikie do not mention the
Conjoined Twins case but they do concede
that their argument is more challenging when
religious belief plays some part in the dispute
itself, and they use the example of Brockie
v Brillinger to illustrate their point.® This
case dealt with Mr Brillinger’s human rights
complaint against Mr Brockie, the owner
of a printing company who refused to print
materials for the Canadian Lesbian and Gay
Archives because Brockie’s religious beliefs
held that homosexuality was a sin. Brillinger’s
human rights complaint was upheld, but Ginn
and Blaikie present a hypothetical court appeal
to argue that Canadian law does not provide
proper guidance on how to resolve situations
when rights conflict with each other.* Ginn
and Blaikie attempt to argue that any judge in
such cases of conflicting rights would have to
turn to a set of extra-judicial values and that
these values might still be constitutional if they
were religious in nature. In this hypothetical
case, Ginn and Blaikie find that religious-based
reasons could conflict with the constitutional
requirement of neutrality,”® though they argue
that the unconstitutionality of the religious-
based reasons depends on their wording, rather
than the fact that they are religious-based
reasons. While it is true that Canadian law does
not provide much guidance on how to resolve
competing rights’ claims, the jurisprudence on
freedom of religion upholds and encourages
accommodation of religious beliefs and
practices but does not support the imposition of
these religious beliefs and practices on others.
Had the human rights adjudicator decided in
favour of Brockie, she would have supported
his right to impose his religious belief that
homosexuals are unworthy of equality. The
adjudicator did not require Brockie to change
his religious belief; she required him to practice
his religion in a way that did not contravene
Canada’s core values of equality and respect for
everyone.’’
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In their conclusion, Ginn and Blaikie argue
that it is not possible for anyone to “bracket”
their fundamental beliefs when making certain
sorts of decisions.”® While I would agree that it
is impossible for judges to abstract themselves
from their religious beliefs completely, that does
not mean that they can rely on them when they
are acting for the state in their judicial capacity.*
Ginn and Blaikie recognise that “the use of such
[religious-based] reasoning by judges does raise
questions about the role of judges, fairness,
and constitutionality, which must be taken
seriously™ but their proposed safeguards®
would not prevent religious-based reasoning
from violating the Constitution. I would argue
that, given current Canadian Supreme Court
jurisprudence, any reliance on religious-based
reasons by judges is automatically precluded.

Conclusion

I have argued that there is no circumstance
when it would be acceptable for Canadian
judges to use religious-based reasons in the
decision-making process. Canadian Supreme
Court jurisprudence strongly suggests that
freedom of religion means accommodation of
religion not support of religion.” Consequently,
a judge who used religious-based reasons in his
or her judgment would automatically violate
section 2(a) of the Charter because the judge,
acting as a representative of the state, would be
supporting a particular religion through his or
her use of religious-based reasons. In addition,
the judge would also be violating the secular
nature of Canadian courts, which requires that
no preference is given to any one religion. The
proper procedure for judges to follow is to apply
the core values of the state, which have been
arrived at following democratic dialogue. The
democratic dialogue from which the state’s core
values emerge is the appropriate forum for using
religious-based reasoning.”® Therefore, judges
may not invent such core values by themselves;**
they have to apply the core values of the state,
and not their own personal core values, whether
religious or otherwise.
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