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I  Introduction
In Turp v Canada (Minister of Justice),1 politician 
Daniel Turp MP sought judicial review in the 
Federal Court of Canada of the Canadian Gov-
ernment’s decision to withdraw from the Kyoto 
Protocol to the United Nations Framework Con-
vention on Climate Change.2

Th e case is noteworthy as it contemplates the 
way countries should legislate their international 
legal commitments. It also refl ects the historical 
tension between decision-making pursuant to 
the royal prerogative and the desire for open gov-
ernment and environmental protection. While 
the case largely reaffi  rms settled law, particularly 
in relation to the royal prerogative, it makes a 
case for the need to better address the tension 
that lies between the entrenched exercise of the 
royal prerogative and the desire for accountable 
and transparent government decision-making, 
especially in the face of sensitive, international 
issues like environmental protection. 

Th  is case note will consider: (ii) the back-
ground to Turp; (iii) what the court said; (iv) 
an analysis of the existing law; (v) the Federal 
Court’s reasoning and a critique; and (vi) the 
decision’s implications. In (vii), some brief con-
cluding remarks will be off ered. 

II  Background
Th e United Nations Framework Convention on 
Climate Change was adopted on 9 May 1992 
and was heralded as one of the fi rst interna-
tional action plans to combat climate change.3 
On 11 December 1997, the Kyoto Protocol to the 
UNFCCC was adopted which operationalised 
the objectives of the UNFCCC by stipulating 
specifi c targets for the reduction of greenhouse 
gas emissions.4

Th e Canadian Government signed the Pro-
tocol on 29 April 1998, committing to reduce its 
emissions by 6 per cent below 1990 levels.5 Can-
ada’s Kyoto Protocol Implementation Act6 entered 
into force on 22 June 2007.7 

Disenchanted by the Protocol’s supposed 
ineff ectiveness in combating climate change,8 
along with evidence of the Protocol’s high cost 
to Canadian tax-payers,9 the Canadian Min-
ister of Foreign Aff airs, John Baird, following 
cabinet discussion, communicated to the United 
Nations Secretary-General on 15 December 
2011, the Canadian Government’s decision to 
withdraw from the Protocol and UNFCCC.10 
Canada’s withdrawal took eff ect a year to the day 
later,11 following the repeal of the KPIA in June 
2012.12 
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Daniel Turp MP fi led an application for judi-
cial review of the Canadian Government’s deci-
sion in the Federal Court of Canada on 13 Janu-
ary 2012.13 Th e hearing was held in Montréal six 
months later.14 

III  What the Court Decided
Th e applicant, Daniel Turp MP, a former politi-
cian in Quebec, argued that the Canadian Gov-
ernment’s decision to withdraw from the Proto-
col was “illegal, null, and void”15 as it: 

 1. violated the KPIA and thus the rule of 
law;

 2. violated the principle of the separation of 
powers; and 

 3. violated the democratic principle.16

Sitting alone, Justice Simon Noël dismissed all 
three of these arguments.17 

IV  Existing Law
Justice Noël fi rst examined whether the KPIA 
imposed justiciable duties on the Canadian Gov-
ernment; that is, whether the government’s deci-
sions were reviewable by a court of law. 

Justice Noël considered the case of Friends 
of the Earth v Canada (Governor in Council).18 
In that case, Friends of the Earth — Les Ami(e)s 
de la Terre, an international network of environ-
mental organisations, alleged that the Minister of 
the Environment and the Governor in Council 
failed to fulfi l duties imposed on them by virtue 
of sections 5, 7, 8 and 9 of the KPIA.19 In that 
case, Justice Robert Barnes observed that justi-
ciability is a matter of statutory interpretation; 
that is, did Parliament intend to make the duties 
imposed by the KPIA justiciable?20 Justice Barnes 
concluded that while the KPIA “contemplates 
Parliamentary and public accountability”, there 
must be an express and clearly-worded intention 
by parliament to render Canada’s Protocol com-
mitments justiciable.21 Justice Barnes continued 
that government decision-making regarding 
Protocol compliance was excluded from judicial 
review, instead replaced by a “comprehensive 
system of public and Parliamentary accountabil-

ity.”22 Th e Federal Court of Appeal upheld Barnes 
J’s decision.23

Justice Noël then went on to consider the 
fi rst appeal point; that is, did the government’s 
withdrawal from the Protocol violate the rule of 
law?24 Th e judge considered various cases affi  rm-
ing that issues relating to Canada’s negotiation 
and compliance with treaties will be decided by 
the executive exercising the royal prerogative.25 
Justice Noël held that it was settled law that a 
“decision made in the exercise of prerogative 
powers would not be justiciable”.26 

Furthermore, responding to the submission 
by Turp that the royal prerogative could be abol-
ished or limited by legislation,27 Noël J recalled 
earlier judgments which held that government 
decision-making concerning Protocol commit-
ments was shielded from judicial review.28 In 
one of those cases, Friends of the Earth, the court 
commented that the royal prerogative could only 
be abrogated by a mandatory provision convey-
ing such an intent; that is, to limit the scope of 
the royal prerogative.29 

Justice Noël then considered whether the 
royal prerogative could be abrogated by nec-
essary implication, as opposed to being con-
strained by an express legislative provision.30 

Justice Noël considered the case of Ross River 
Dena Council Band v Canada,31 where the Fed-
eral Court of Appeal considered whether a statu-
tory provision limited the scope of the royal pre-
rogative to set aside land for Indian reserves.32 In 
that case, the Ross River Band of Indians sought 
clarifi cation as to whether the land their village 
in the Yukon had occupied since the 1950s was 
a reserve for the purposes of claiming an exemp-
tion from taxes that would otherwise have to be 
paid on tobacco products sold in the village. 

In Ross River, the court was divided as to 
whether the royal prerogative could be abrogated 
by “necessary implication” as opposed to being 
abrogated or constrained by an express, legisla-
tive provision. When considering the meaning 
of necessary implication, the court opted for the 
defi nition proposed by Australian jurist and par-
liamentarian, H.V. Evatt, who argued that: 
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[w]here Parliament provides by statute for 
powers previously within the Prerogative being 
exercised subject to conditions and limitations 
contained in the statute, there is an implied 
intention on the part of Parliament that those 
powers can only be exercised in accordance 
with the statute.33

Justices Bastarache, McLachlin and L’Heureux-
Dubé found that an Act of Parliament did not 
have the eff ect of limiting the powers exercised 
by the prerogative to designate land as a reserve,34 
while Justices Gonthier, Iacobucci, Major, Bin-
nie, Arbour and LeBel found that although the 
land was set aside for the use of the Ross River 
Band, and the prerogative to assign reserve-sta-
tus to land had been “limited to some degree”, 
there was still a clear absence of intention by the 
persons authorised to bind the Crown to desig-
nate the land as a reserve.35

In the case at bar, this analysis by the judges 
in Ross River led Noël J to conclude that the KPIA 
contained no express provision, nor was there 
a ‘necessary implication’ that the statute would 
limit the application of the royal prerogative to 
withdraw from the Protocol.36 

Justice Noël then examined the relevant 
law concerning the second appeal point; that 
is, did the government’s withdrawal from the 
Protocol violate the separation of powers?37 
Rather than exploring the argument that 
the executive interfered with the legislature’s 
constitutional privilege to pass and repeal laws,38 
Noël J simply relied on various statements in 
Operation Dismantle, Blanco and Chrétien taken 
to conclude that the executive could exercise the 
royal prerogative to withdraw from the treaty;39 
a decision that would not be justiciable. Justice 
Noël also cited Friends of the Earth — authority 
for the proposition that government decision-
making regarding Protocol compliance is equally 
non-justiciable.40

Finally, regarding the question of whether 
withdrawing from the Protocol violated the 
democratic principle,41 Noël J’s legal analysis was 
limited to a defi nition of the democratic princi-
ple.42 In any event, the judge concluded that the 
democratic principle was not violated.43 

V  Th e Court’s Reasoning and 
Critique
In this section, the decision of Noël J will be 
revisited and critiqued where appropriate. 

A Jurisdiction of the Federal Court

As a preliminary note, the Canadian Government 
submitted that the Federal Court of Canada should 
refuse to rule on this case as the only possible 
order it could make — a statement of illegality 
— would be of limited eff ectiveness.44 Justice 
Noël chided the government, explaining that a 
statement of illegality plays an indispensable role 
in scrutinising government power in the public 
interest.45 Further, the judge understandably 
baulked at the suggestion that the judiciary is 
limited when it comes to reviewing executive 
decision-making. Canada’s contention arguably 
misunderstood the court’s judicial review 
function as a necessary check on government 
power.46 On the contrary, as authors like Andrew 
Banfi eld and Greg Flynn have argued, Canadian 
courts in recent years have adopted an enlarged 
role in the judicial review of executive decision-
making, serving “both as a primary vehicle and 
a willing actor to intervene in the policies of the 
federal government.”47 

B Th e rule of law argument

Turp’s fi rst argument was that the withdrawal 
from the Protocol violated the KPIA and the 
rule of law.48 Th e rule of law posits that everyone, 
including citizens and government bodies alike, 
are bound by a state’s laws. Protecting the rule of 
law is achieved when laws are draft ed in a clear, 
predictable and accessible manner, and when 
they are publically-adjudicated in courts.49 

In Turp, Justice Noël promptly noted that 
executive decision-making relating to the deci-
sion to conclude or withdraw from a treaty was 
protected by the royal prerogative.50 Decisions 
made in exercise of the royal prerogative are not 
justiciable meaning that such decisions cannot 
be reviewed by a court.51 Further, Noël J held that 
a court could not question the reasonableness of 
the government’s response to Canada’s Protocol 
commitments,52 nor were decisions made under 
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the KPIA reviewable regarding “issues of sub-
stantive Kyoto compliance”.53

While judicial activism in this area would no 
doubt have proven diffi  cult given the royal pre-
rogative’s entrenched historical status,54 Noël J’s 
mere citing of the law, divorced from any explo-
ration of Turp’s submissions or wider discussion 
of policy, renders his approach as unsympathetic 
to the public interest of having an open govern-
ment. Regardless, this is a principled conclu-
sion given the strength of precedent in this area, 
though Noël J’s decision would have benefi ted 
from a wider examination of surrounding policy 
issues.55 

Notwithstanding his decision, Noël J con-
ceded that the royal prerogative could be abol-
ished or limited by a legislative provision, such 
as that found within the KPIA.56 Th is followed 
Turp’s argument that the royal prerogative had 
been withdrawn by necessary implication.57 
However, Noël J held that the KPIA did not 
contain an express or implied provision that 
restricted the exercise of the royal prerogative.58 
In any event, Noël J recalled Article 27 of the 
Kyoto Protocol which permitted the Canadian 
Government to withdraw from the Protocol and 
UNFCCC.59 Th us, the government’s decision to 
withdraw from the Protocol did not violate the 
KPIA or the rule of law.60 

Although Noël J’s reasoning is logical, the 
judge failed to adequately explore the argument 
that sections 3 and 4 of the KPIA, and the fact 
that the KPIA bound the Crown, withdrew or 
limited the royal prerogative.61 Th is would have 
been a welcome analysis adding to the limited 
jurisprudence of cases considering when an Act 
of Parliament will implicitly constrain the use of 
the royal prerogative.62 While the rule of law as 
a doctrine is well-entrenched, Canadian courts 
have exercised circumspection when consider-
ing when and to what extent legislation limits the 
scope of the royal prerogative. Indeed, this is an 
issue deserving of separate analysis. 

As such, Noël J concluded that the govern-
ment’s decision to withdraw from the Protocol 
did not violate the KPIA or the rule of law. 

C Th e separation of powers argument

Turp’s second submission was that the with-
drawal from the Protocol violated the principle 
of the separation of powers as it did not have 
regard for the KPIA and legislature.63 Th e sepa-
ration of powers is the principle that government 
operations be divided into three arms: the legis-
lative arm which creates laws, the executive arm 
which operationalises laws, and the judicial arm 
which interprets laws.64 

Justice Noël held that since the government’s 
decision to withdraw from the Protocol was 
not limited by the KPIA but instead decided by 
invoking the royal prerogative, the government’s 
decision to withdraw from the Protocol did not 
off end the separation of powers principle.65 In 
any event, Noël J held that both the government’s 
withdrawal from the Protocol and questions of 
treaty compliance were not justiciable.66 Th us, 
Noël J held that the government’s withdrawal 
from the Protocol did not contravene the separa-
tion of powers.67 

While earlier criticisms are relevant here, 
such as a missed opportunity for Noël J to con-
sider the policy reasons behind Turp’s submis-
sions, the fact that this and the fi nal submission 
were dealt with summarily are illustrative of the 
entrenched law underpinning the royal preroga-
tive.68 Nevertheless, it might have been useful 
for Noël J to clarify the relationship between the 
separation of powers and the royal prerogative. 

D Th e democratic principle argument

Turp’s fi nal argument was that the withdrawal 
from the Protocol violated the democratic prin-
ciple.69 

Turp argued that just as the ratifi cation of 
the Protocol followed a public discussion in the 
House of Commons resulting in the passing of 
a motion in favour of ratifi cation, the govern-
ment’s decision to withdraw from the treaty 
ought to have been subject to similar parliamen-
tary debate.70 Yet Noël J observed that the motion 
that asked the House of Commons to ratify the 
Protocol still recognised, at the time, the power 
of the executive to conclude or withdraw from 
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treaties without the need to consult the House of 
Commons.71 

Justice Noël rejected this third argument 
without any real exploration of Turp’s submis-
sion; another missed opportunity for clarifi ca-
tion especially given the importance of concepts 
like the democratic principle and open govern-
ment in the common law tradition.72 

Th us, Noël J concluded that the government 
did not have to consult the House of Commons 
before withdrawing from the Protocol.73 Indeed, 
he observed that it was up to Parliament to pass 
a law to compel consultation between the execu-
tive and House of Commons.74 

On a separate but related point, regarding the 
argument that the provinces ought to have been 
consulted, Noël J observed that the provinces, 
and not Turp, would have been better placed to 
argue this point.75 

Consequently, the court held that the gov-
ernment’s decision to withdraw from the Proto-
col did not violate the democratic principle.76

VI  Implications of the Decision
While Turp overwhelmingly affi  rms settled law 
regarding the exercise of the royal prerogative, it 
is still noteworthy for various reasons. 

First, Turp serves as a guide to municipal 
governments on how not to implement interna-
tional legal obligations. Th e Canadian Govern-
ment was under an obligation to devise regula-
tions “to fully meet ... [Canada’s] obligations” 
under the Protocol.77 Yet, when the Canadian 
Government withdrew from the Protocol — an 
unreviewable decision78 — the legislation was 
rendered meaningless as Canada no longer had 
any Protocol obligations for which to issue regu-
lations. 

Consequently, prudent governments would 
be well-advised to follow, say, the Australian 
model of directly legislating commitments to 
the Protocol within domestic legislation.79 In 
that model, even if a government withdraws 
from a relevant treaty, the executive would have 

to appeal to parliament to repeal the domesti-
cally incorporated law. Debating such sensitive, 
international environmental issues in parliament 
by elected members imposes a layer of account-
ability on government which is not as incumbent 
in cabinet decision-making exercising the royal 
prerogative. 

Another implication at the national level 
relates to the assurances of having an account-
able government. Overwhelmingly, the deci-
sion in Turp consolidates the already entrenched 
judicial position favouring the exercise of the 
royal prerogative in common law countries.80 
Continued judicial parsimony in this area may 
have the eff ect of thwarting attempts to make the 
exercise of executive power more transparent 
and accountable to government bodies and pub-
lic expectations. Indeed, in recent years there has 
been an increasing amount of criticism directed 
against governments of common law countries 
that make unpopular decisions using the royal 
prerogative.81 

It may be that for issues relating to a coun-
tries’ international environmental commitments, 
in the face of something so resolute, like the exer-
cise of the royal prerogative, dissatisfi ed citizens 
should resort to putting political pressure on the 
government of the day in the hope that popular 
support may sway the outcome of a decision such 
as that relating to the withdrawal from a criti-
cal international environmental treaty. Th ough 
executive decision-making informed by the 
royal prerogative may be immune from judicial 
review, government decisions are not immun-
ised from vocal populations disenchanted with 
their elected government’s actions. 

Further, as Noël J affi  rmed, the scope of the 
royal prerogative can be limited expressly by 
parliament if it wishes to make cabinet decision-
making more accountable and transparent. Th at 
said, it is unlikely that the government of the day 
would support legislation restricting the cabi-
net’s capacity to make largely unreviewable deci-
sions in the national interest. Notwithstanding 
that conclusion, clarity in the area of the valid-
ity of expressly legislated restrictions of the royal 
prerogative means that such provisions may be 
a way forward for progressive governments to 



18 Volume 22, Number 2, 2013

enhance the transparency and accountability of 
cabinet decision-making.  

On a wider international level, Turp further 
raises the issue of the need for states to address 
the challenge of countries maintaining a unifi ed 
commitment to their international legal obliga-
tions. Th is can be particularly diffi  cult when the 
need for environmental protection intersects 
with issues of sovereignty and national self-inter-
est.82 

Broadly-speaking, our current international 
legal system is comprised of countries willing 
to volunteer their matters to international and 
regional legal architectures, such as treaties and 
courts. Th e Canadian Government’s decision to 
withdraw from the Kyoto Protocol risks the ero-
sion of a uniform, environmental legal frame-
work. Such international disunity may also result 
in further environmental damage as issues like 
environmental protection are sidelined by issues 
relating to sovereignty and self-interest.

Finally, following the example of Canada, 
another implication may be that other countries, 
especially common law countries where the entry 
into treaties is a decision for the executive, may 
be more willing to abandon their international 
legal commitments under multilateral environ-
mental agreements (MEAs) with the previously 
foretold risks to the international legal system 
and, in turn, environmental protection. 

VII  Moving Forward
While Turp is undoubtedly a product of reasoned 
and logical judicial decision-making, the deci-
sion makes a case for the need to better reconcile 
the tension that lies between the entrenched sta-
tus of the royal prerogative and the expectation 
of accountable government decision-making, 
particularly when the exercise of the prerogative 
aff ects sensitive, international issues like envi-
ronmental protection. 

A possible solution to this dilemma would be 
for municipal parliaments, heeding the decision 
in Turp, to expressly legislate against the execu-
tive withdrawing from treaties such as those 
aimed at environmental protection. Had the 

KPIA been draft ed in this manner, the result in 
Turp would undoubtedly be diff erent. 
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