Alberta’s Métis Settlements
and the Co-Management

Agreement

Wayne Renke*

The many Metis leaders who had fought for
nearly a decade to have land set aside for the
exclusive benefit of their people had envisaged
the Settlements as a means by which the Metis
would gain control of their own destiny ....
[TThrough the constant efforts of the various
leaders, the Settlements have gradually taken
over increasing control of their own affairs.
Their goal is to create self-reliant, secure, and
prosperous communities built on the strengths
of Land and Culture. However the manner
in which this goal is eventually achieved is
perhaps more important than the goal itself ....
Outside resources are a necessary part of
settlement growth, however it is essential that
the application of these resources be controlled
and directed by the community through their
local government framework. '

On 16 May 2013, the Alberta Government
and the Metis Settlements General Council
(MSGC) announced that a new “Co-Manage-
ment Agreement” (CMA) had been achieved.?
The new agreement (2013 CMA)* amends the
original CMA (1990 CMA) set out in Schedule
3 to the Metis Settlements Act (MSA).* The new
agreement has been viewed very positively by the
MSGC:

“The Metis Settlements General Council is
excited about the co-management agreement,”
said Randy Hardy, Council President.

“The potential revenues and economic
opportunities generated by this agreement
are an essential component to the long term
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sustainability of the Settlements. This signing
marks yet another historic day in the continuing
partnership between the Government of
Alberta and the Metis Settlements.

“It allows us to get in on the real action, on the
business part of the monies — that is where
the lion’s share is,” Metis Settlements General
Council president Randy Hardy said.

“We can pick and choose our investors (and)
partners and we can move at the pace that
communities feel comfortable”

Generally, the CMA establishes a frame-
work whereby the MSGC and a Métis Settlement
affected by a proposed mineral development may
limit, benefit from, and participate in operations
on Settlement lands, even though mineral own-
ership remains vested in the Province.

Is President Hardy’s enthusiasm for the 2013
CMA justified? In my view, it is. This conclu-
sion will be supported by (A) an examination
of the development of the “continuing partner-
ship between the Government of Alberta and the
Metis Settlements” that provides the setting for
the CMA; (B) an account of the operation of the
2013 CMA; and (C) an assessment of the 2013
CMA." I hope to show that the 2013 CMA con-
tributes to the goal identified by Elmer Ghost-
keeper in the epigraph - “to create self-reliant,
secure, and prosperous communities built on the
strengths of Land and Culture,” under the control
and direction of Métis Settlement governance.



A. The continuing partnership

The “continuing partnership between the Gov-
ernment of Alberta and the Metis Settlements”
has four key elements. First, the governmental
partner is Alberta — not Canada. Second, the
Métis partners are (collectively) the Métis Settle-
ments — not all Alberta Métis people (whether
on- or off-Settlement, rural or urban). Third, the
Province, not the Métis Settlements, owns the
minerals beneath Settlement lands. Fourth, the
Province and the Métis Settlements now coor-
dinate the development of these resources. The
features of this partnership evolved over about
60 years.

The partnership’s origins lie in the lack of part-
nership with the federal Crown and the failure
of the scrip system.® While the Métis are one of
Canada’s founding aboriginal peoples, the fed-
eral Crown

did not apply to the Métis its policy of treating
with the Indians and establishing [reserves]
and other benefits in exchange for lands. In
some regions, it adopted a scrip system that
accorded allotments of land to individual
Métis. However, Métis communities were not
given a collective reservation or land base; they
did not enjoy the protections of the Indian Act
or any equivalent. Although widely recognized
as a culturally distinct Aboriginal people living
in culturally distinct communities, the law
remained blind to the unique history of the
Métis and their unique needs.’

Scrip issued to Métis heads of families
“passed readily and cheaply into the hands of
speculators,” leaving these families landless.'
By the 1930s, the Métis community in Alberta
was in a “desperate condition.”! Ottawa offered
no solutions. The Métis leadership pressured the
Province, which — fortunately — listened."” In
1934, the United Farmers of Alberta government
established a commission chaired by Justice
Albert Freeman Ewing to investigate “the health,
education, relief and general welfare of the half-
breed population™ The federal Crown refused
to participate in the proceedings."

In addition to supporting Albertas partner-
ship with the Métis, the Ewing Commission rec-

ommendations previewed the land-based but
Crown-owned minerals features of the partner-
ship. The overall aim of the Commission and
Meétis leadership was Métis self-sufficiency, but
the Commission conceived a viable future for
the Métis only through farming and connected
arts.”” Farming requires land. The Commission
therefore recommended that farming colonies
be established.'® Since the transition from tradi-
tional hunting, trapping, and fishing to farming
would not be immediate, it recommended (e.g.)
that colonies be established near lakes permit-
ting fishing."” The Commission understood that
some Métis could make a good living hunting
and trapping, and so could be assigned lands
for these purposes.’® The Commission did not
recommend granting lands in fee simple to indi-
viduals or Métis organizations. Title to colony
lands would remain with the Provincial Crown."
By implication, mineral interests would remain
with Alberta.

In 1938, following consultation with Métis
leaders, the new Social Credit government
responded to the Ewing Commissions recom-
mendations through the Metis Population Better-
ment Act,”® later renamed the Metis Betterment
Act (MBA).* The MBA provided for the estab-
lishment of Métis settlement areas and settlement
associations, but lands were held by the Crown.
The Act dealt with surface concerns only, such as
timber development, and emphasized the use of
lands for farming.”> Recognition of Métis inter-
ests in relation to minerals awaited the resolution
of future litigation.

The casus belli was a 1960 regulation made
under the authority of the MBA - the “Regula-
tions Relating to the Administration of the Funds
of the Metis Settlement Associations.”* Section 1
of its Schedule provided that “all moneys accrued
or hereafter accruing from the sources hereinaf-
ter set out shall be credited to a trust account,
known as the Metis Population Betterment Trust
Account PartI”; and included as sources “moneys
received by way of compensation from oil com-
panies for use of surface rights on unoccupied
lands, and all moneys received from the sale or
lease of any other of the natural resources of the
said areas.? The Province paid surface-related
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revenues into the trust account, but not mineral
resource revenues. The Métis Settlements took
the position that the subsurface was set aside
for their benefit and subsurface resource rev-
enues should therefore have been paid into the
trust account. First Nations received the benefit
of subsurface development on their lands; so too
should the Métis.®

Litigation was commenced against the Prov-
ince on 29 July 1968, seeking “declarations that
mines and minerals were included in the provin-
cial lands set aside for the associations, and that
all moneys accrued or hereafter accruing from
the sale, lease or rental of the petroleum and nat-
ural gas rights in the said lands should be held
on behalf and for the benefit of the respective
associations.”*® The statement of claim was struck
out on application before Justice Riley, however,
because of misnomer — the Attorney General
for Alberta was improperly named as defendant.
Justice Riley took this step reluctantly:

The case at bar graphically illustrates rule
by the executive branch of government, the
administrative branch, and the bureaucrats;
the defiance of those branches of “the rule of
law;” all principles of “equity” and fairness,
resulting in subjugation of the courts.

It goes without saying that if the plaintiffs can
find some method of properly bringing the
matter before the courts this decision does not
fetter them in any way and is without prejudice
to their rights so to do.”

In 1977 a class action and an action by the
Alberta Federation of Métis Settlements (the
Federation)® were commenced against the Prov-
ince; the actions were eventually joined. Some
$30 million dollars was sought for lost subsur-
face resource revenues.”

A remarkable and unfortunate litigation
misstep resulted in the Province being turned
towards recognition of Métis mineral interests.
The Province’s counsel learned that some “Gov-
ernment files” bearing on the proceedings were
in the custody of Settlement Association offices.
To prepare for Examinations for Discovery and
to prepare the Province’s Affidavit of Docu-
ments, counsel requested that all Provincial files
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be brought to a central location for review.
On 18 June 1979, between 8:15 am and 9:30
am, members of the Province’s Metis Develop-
ment Branch attended at the eight Settlement
offices to seize “Government files”' The Fed-
eration lodged a complaint with the Provincial
Ombudsman, Dr Randall E. Ivany. The Ombuds-
man found that the Province was wrong to have
removed the files;*> among his recommendations
were that the Department of Social Services and
Community Health (the Departmental home for
the Branch) apologize to the Métis Settlements;
the Province establish a joint committee with the
Meétis Settlements to review and reconsider the
MBA; and “efforts towards speedy resolution of
the minerals rights issue” be maintained.”

In 1982, the Province responded to the
Ombudsman’s recommendations by establishing
a Joint Government-Metis Committee, chaired
by Dr. Grant MacEwan, to review the Metis
Betterment Act and regulations (the MacEwan
Committee).” The MacEwan Committee Report
reflected the new constitutional reality that Métis
rights — as aboriginal rights — had received
express constitutional protection in ss 25 and
35 of the Constitution Act, 1982. The MacEwan
Committee Report made strong recommen-
dations in support of Métis self-government.
On lands issues, the Committee observed that
Provincial control “cast a pall over Metis land
development efforts” It recommended that
fee simple title to the Métis settlement areas be
transferred to the Métis settlements — but not
mines and minerals rights:

44(2): Issues relating to the ownership or
benefits from mines and minerals are presently
before the Courts. The settlements and the
Government have, so far, agreed to let the
Courts resolve these matters.

(3) Subject to subsection (2), natural resources
should be vested in the settlements.

Following further discussion with the Métis
leadership, the Province committed to reform
Provincial- Métis relations in light of the MacE-
wan Committee recommendations. On 3 June
1985, on the motion of Premier Peter Lougheed,
the Alberta Legislature unanimously passed



Resolution 18, endorsing commitments of
the Alberta Government that included grant-
ing existing settlement lands to Metis Settle-
ment Associations in fee simple - but “reserving
thereout all mines and minerals” and “without
prejudice” to the ongoing litigation; and, once a
revised Metis Betterment Act had been enacted,
amending the Alberta Act to grant an estate in
fee simple in existing Metis settlement lands to
the Metis Settlement Associations. Significant
further discussions between the Province and
the Métis leadership ensued” and substantial
consultation took place within Settlement com-
munities.*

On 1 July 1989, the Province and the Federa-
tion entered into the Alberta-Metis Settlements
Accord, resolving outstanding issues.” The leg-
islation proceeding from the Accord (inter alia)*

(a) “settled” the litigation against the
Province;*

(b) established a $310 million, 17-year
funding commitment by the Province to
the Métis Settlements;*

(c) provided a framework for self-
governance for the Métis Settlements;*

(d) confirmed the corporate status and
powers of the MSGC and Métis
Settlements;**

(e) confirmed that the Province would grant
about 1.24 million acres of land to the
MSGC in fee simple, by way of Letters
Patent — this would form the land base
for each of the eight Métis Settlements,
but would not include mines and
minerals rights;*

(f) established protection for the Métis
Settlements’ land base in the Constitution
of Alberta;*® and

(g) established the CMA.

Thus, the elements of the “continuing part-
nership” were confirmed — the Province and
the Settlements (with their land-base) as part-
ners, with the surface owned in fee simple by
the MSGC and minerals owned by the Province,
but with minerals beneath Settlement lands now
subject to the CMA.

B. The co-management agreement

The “co-management” aspect of the CMA is pre-
cisely focused. It establishes serial control over
phases of the tenure process — i.e., the process by
which industry obtains rights to explore for and
exploit “Minerals”* It does not provide for “co’-
management, in the sense of joint and coopera-
tive ongoing regulatory supervision of industry
by the Province and the Métis Settlements.*® The
CMA nonetheless provides Métis Settlements
with significant control over mineral resource
development, despite the Province’s reservation
of mineral title.** To expose that significance, the
CMA process must be contrasted with “ordinary”
public posting and direct purchase processes.

1. “Ordinary” process

Tenure processes are governed by the Mines
and Minerals Act® and regulations, including
the Petroleum and Natural Gas Tenure Regula-
tion (respecting conventional oil and gas ten-
ures)’! and the Oil Sands Tenure Regulation, 2010
(respecting oil sands tenures),”” and Alberta
Energy policies and practices. The key features
of oil sands and conventional oil and gas tenure
processes are the same.

Usually, a project proponent initiates the
tenure process by making a posting request to
Alberta Energy through its electronic transfer
system.”® The initiative lies with industry rather
than government since industry knows what it
wants; government is spared posting unwanted
lands.

Posting requests are reviewed by the interde-
partmental Crown Mineral Disposition Review
Committee (CMDRC), which identifies signifi-
cant surface issues entailed by development, and
may recommend against disposition or that dis-
position be permitted only on specified condi-
tions.” The Minister of Energy decides whether
lands will be posted. Alberta does not engage in
consultation with aboriginal peoples before the
posting decision is made.*

Sets of lands are posted at regular intervals
in public offerings through the Alberta Energy
website.” Public offering documents provide
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particulars concerning the lands and the inter-
ests available, including surface issues identified
by the CMDRC.” The sole bidding variable is the
“bonus” or upfront cash payment, which must
exceed a specified minimum amount. Industry
does not bid on the basis of (e.g.) royalty percent-
ages or rental rates, or the value of work to be
done respecting lands. The Minister awards an
agreement for particular lands to the highest bid-
der. The results of public offerings are reported
on the Alberta Energy website.

In very limited circumstances, a proponent
may request a “direct purchase” This is not an
offer actually to purchase mines and minerals,
but a request for the issuance of rights outside
the public offering process. Alberta Energy will
entertain a request for a “direct purchase” in
three circumstances:*®

(i) if a spacing unit includes both freehold
and Crown rights, the Crown rights
concern less than 50% of the smallest
applicable spacing unit for the land, and
the applicant controls the freehold rights,
whether as title-holder or leaseholder
(i.e., the applicant seeks control of all of
the relevant rights in the unit);

(ii) the applicant has an agreement granting
rights to a “single substance” (natural
gas or petroleum) and seeks the
corresponding rights (petroleum or
natural gas); or

(iii) the applicant has an agreement granting
oil sands rights and seeks to purchase
“the associated natural gas rights for
the available zones that match [the] oil
sands rights,” or holds a petroleum
and natural gas agreement but seeks

associated oil sands rights.*

2. CMA process: Métis Settlement
Organizations

The CMA grants roles in the tenure process only
to specified Métis Settlement organizations. The
1990 CMA provided for the appointment of five-
member “Metis Settlement Access Committees”
to participate in the tenure process:
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(a) one member to be appointed by the
Minister,

(b) one member to be appointed by the
Alberta Energy Regulator, which member
may be an employee of the Regulator but
not a director of the Regulator,

(c) one member to be appointed by the
Settlement Corporation for the Settlement
Area in respect of which the committee is
being appointed,

(d) one member to be appointed by the
General Council, and

(e) one member to be appointed by the
Commissioner or, if the Commissioner
ceases to be appointed, by mutual
agreement of the other four members, such
member to be chair of the committee.!

Besides being administratively clumsy, the
committee composition perpetuated govern-
mental involvement in Métis resource decisions.
This committee was eliminated by the 2013 CMA.
The MSGC and the Affected Settlement Council
— i.e., the Settlement Council of the Settlement
Area in which the relevant minerals are located
(ASC) — are now the only two decision-making
Métis organizations under the CMA.

The 2013 CMA introduces a third type of
Métis organization, not contemplated by the
1990 CMA — an “Affected Settlement Owned
Corporation” — “a body corporate incorporated
pursuant to, and carrying on business in com-
pliance with, the laws of Alberta, and which is
wholly owned, both legally and beneficially, by
the Affected Settlement Council (s101) (ASO
Corp).®> An ASO Corp has a special status in
both the posting and direct purchase processes.
It must be wholly owned by the requisite Settle-
ment Council — there could be no other equity
investors. The owner must be the Settlement
Council for the area where the relevant Miner-
als are located — it is not enough for the owner
simply to be a Settlement Council, not connected
to that area.

3. CMA process: public posting

The first two ordinary public offering steps — ini-
tiation by posting request and CMDRC review®’
— are not altered by the CMA. Further, the Min-
ister retains the discretion not to post based on



a CMDRC recommendation: s 201 of the 2013
CMA refers to “Minerals that the Minister is
willing to post” The CMA alters the ordinary
posting process in three ways. First, a “surface
veto” is inserted before the posting decision; sec-
ond, bidding involves more than a bonus — bid-
ders must address specified Métis interests; third,
negotiation and “agreement veto” processes are

inserted after highest bidders have been identi-
fied.

(a) the “Surface Veto”

Section 304 of the 1990 CMA provided for a “sur-
face veto,” allowing the relevant Métis organiza-
tions to recommend that lands not be posted. A
veto is maintained in the 2013 CMA. Under s
201 (“for Minerals that the Minister is willing to
post”), the Minister shall refer a posting request
to the MSGC. The MSGC consults with the ASC.
Within 15 days after the referral, the MSGC shall
recommend to the Minister that the Minerals
be posted or that the posting request be denied
(s. 202). If the recommendation is to deny post-
ing, the Minister may nonetheless issue rights
through the public offering process respecting
the Minerals (s 205). However, the offering must
be on notice that access to Settlement lands may
not be granted (s 204).** Rejecting access would
put the MSGC and ASC at some economic risk.
Directional drilling could permit access from
non-Settlement lands to minerals beneath Set-
tlement lands, leaving no CMA benefits for the
MSGC and ASC. The constraining factor from
industry’s perspective would be cost.

(b) the Bidding Process and Métis Benefits

If the MSGC recommends posting, the Minis-
ter shall include the Minerals in the next public
offering, together with the General Terms and
Conditions (s. 203).%° The General Terms and
Conditions document posted on the MSGC web-
site describes “Standard Commitments” (such
as “[e]nsure the protection of the environment
in the Settlement Area in accordance with pro-
vincial standards and Settlement bylaws;” and
“[c]Jonduct operations in a way that maintains
the social and cultural order of the Settlement
Area”) and “Negotiated Commitments:”

10

1. Recognize the General Council’s right to
an overriding royalty, as provided for in
the Co-Management Agreement.

2. Confirm the General Council’s right to a
participation option, as provided for in the
Co-Management Agreement.

3. Employ, train, and provide business
opportunities to Settlement members,
to an extent that is practical, during the
construction, operation, reclamation and
abandonment phases of its operations in
the Settlement Area.

4. Such other matters as may be negotiated
between the parties.®

The 2013 approach simplifies and general-
izes a process established under s 303 of the 1990
CMA. The 1990 CMA and the 2013 CMA refer
to similar terms and conditions.®” The 1990 pro-
cedure, though, did not require that these sorts
of terms and conditions be put to bidders.*® Bid-
ders, then, did not necessarily address these mat-
ters. The 2013 CMA requires that bidders include
with bids a “Metis Settlement Benefit Proposal™®
which responds, in particular, to the “Negotiated
Commitments” indicated in the General Terms
and Conditions.”” Two of the “Negotiated Com-
mitments,” the Overriding Royalty and the Par-
ticipation Option, warrant some elaboration.

Since Alberta is the minerals owner, absent
any supplementary arrangements, Alberta — not
any Métis organization — would be entitled to
receive royalties. But through an “Overriding
Royalty;” the MSGC and ASC may receive royal-
ties. The “Overriding Royalty” is “a right ... to
receive a share of the portion of production, or
of the value of the portion of production ... that
remains after payment of royalty to the Minis-
ter in relation to such production” (s. 101; this
definition tracks the 1990 CMA definition). The
Benefits Proposal document warns that “abso-
lutely no [other] deductions” are permitted.”” The
Overriding Royalty is not a working interest, and
neither permits profit-sharing beyond the terms
of the royalty nor entitles to any participation
in the operation of the leased lands. The payee
of the Overriding Royalty is the MSGC, not the
ASC. The revenues, however, are shared between
the MSGC and the ASC. Pursuant to the MSGC
Oil and Gas Resource Sharing Policy,
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10(1) Any and all revenues resulting from
any Overriding Royalty under the Co-
management Agreement of 3%, on a
production value of 100% shall be the
property of the Metis Settlements General
Council.

(2) Any revenues resulting from any
Overriding Royalty over 3%, on a
production value of 100% shall be paid to
the affected Settlement Corporation.”

A “Participation Option” — which may be
combined with an Overriding Royalty - involves
the transfer of a working interest to the MSGC. It
is “an option reserved in a Development Agree-
ment to [the MSGC] that allows the [MSGC]
to obtain from [the successful bidder] a speci-
fied undivided interest in the Resource Agree-
ment of up to 25% with the option to negotiate
a greater interest in circumstances where both
parties agree” (s. 101). Formerly, participation
was capped at 25%.7 Participation entails pro-
portional sharing of development and marketing
costs and proportional sharing of profits. Par-
ticipation would require a form of investment by
the MSGC. The Participation Option is reserved
to the MSGC, but pursuant to MSGC policy, the
MSGC's interest is shared with the ASC:

9(1) Subject to paragraph 9(2) below, the
Participation Option shall be shared
equally between the MSGC and the
affected Settlement.

(2)  Where the MSGC or an affected Settlement
does not exercise all or only part of its share
of the Participation Option, the MSGC or
the affected Settlement, as the case may be,
has the right of first refusal to take up the
remainder of the Participation Option.”

An ASC’s “share of a Participation Option”
cannot be assigned or converted into another
interest.”

(c) Post-Bidding Negotiation and the
Agreement Veto”

Once the bidding process is complete, if one or
more bidders have met bid requirements, one of
two processes may be engaged. If the top bidder
(highest bonus payment) is an ASO Corp, the
Minister shall provide the name of that bidder
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and its Benefit Proposals to the MSGC.” If the
top bidder is not an ASO Corp but otherwise
meets the conditions for qualification as an “Eli-
gible Bidder;””” the Minister shall provide to the
MSGC the names and Benefits Proposals of the
bidder who made the highest bonus payment
and the bidders who made a bonus payment
“that is at least 75% of [the] highest bonus pay-
ment”’® That is, several bidders may participate
in negotiations. This multi-party approach is a
2013 innovation — under the 1990 CMA, only
the top bidder moved to the negotiation stage.”

The MSGC and the ASC may then negoti-
ate with these bidders respecting the negotiable
items referred to in the General Terms and Con-
ditions (ss 208 — 210).* Within 15 days after
being provided with the names, the MSGC and
the ASC must notify the Minister that either
(a) the MSGC and the ASC have entered into a
Development Agreement with one of the bid-
ders; or (b) all bids should be rejected (s. 214).
A Development Agreement “sets out the rights
and obligations of [the] parties with regard to the
General Terms and Conditions, surface access,
and exploration for and development of Miner-
als” (s. 101).

If a deal is made, the Minister shall issue a
Resource Agreement to the bidder who is a party
to the Development Agreement (s. 215). If the
Minister does not receive notice of the outcome
of consultations within 15 days or if the Minis-
ter is notified that all bids should be rejected, the
Minister shall reject all bids — a veto over devel-
opment is preserved. Some additional discre-
tionary deterrence for intransigence is provided:
if the “veto” is exercised, the Minister “may defer
all further posting of the Minerals ... for a period
of time to be determined by the Minister” (s.
217). During a deferral period, neither Alberta
nor the MSGC would draw revenues from the
Minerals.

4. CMA Process: Direct Purchase

The 2013 CMA precludes non-Métis-connected
proponents and Métis-connected corpora-
tions not meeting the ASO Corp definition®
from acquiring Métis Settlement mineral rights
through direct purchase. Non-Métis-connected
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proponents (at least) may still acquire interests
through the public offering process, as modified
by the CMA.#

An ASO Corp, however, may request a direct
purchase (unless the lands are already subject to
the posting request procedure, in which case that
procedure must be followed (s 302)).

>«

An ASO Corp’s “Direct Purchase Request,
submitted to the Minister, must be supported by
the MSGC and the ASC (s 301). Within 60 days
of receiving the request, the Minister must issue
an offer to the ASO Corp. including

(a) the purchase price,

(b) any special provisions determined by the
Minister,

(¢) General Terms and Conditions, and

(d) any additional terms and conditions
recommended by the CMDRC (s. 303).

The ASO Corp then has 10 days to accept the
offer, which requires the negotiation of a Devel-
opment Agreement with the MSGC and the
ASC, payment of required amounts, and provi-
sion of certain waivers and releases (s 304). On
acceptance, the Minister shall issue a Resource
Agreement to the ASO Corp, including the Gen-
eral Terms and Conditions, the Minister’s special
provisions, and the CMRDC terms and condi-
tions. The agreement cannot be transferred.*

If the offer is not accepted, the Minerals
become available for posting in a public offer-
ing (s 305(a)). In addition, “further Direct Pur-
chase Requests for the same Minerals will not be
accepted by the Minister for a period of time to
be determined by the Minister” (s 305(b)). That
is, the Minister has a means of deterring intran-
sigence on the part of an ASO Corp.

C. Assessment

The 2013 CMA lies in the shadow of legal and
economic uncertainties.

The legal uncertainties emerge from the
Federal Court decision in Daniels.** The Fed-
eral Court of Appeal has upheld Justice Phel-
an’s determination that the Métis are included

12

in the scope of the term “Indian” in s 91(24) of
the Constitution Act, 1867. Parliament, then,
has legislative authority respecting Métis mat-
ters. One uncertainty is whether the Federal
Court of Appeal will be upheld by the Supreme
Court; another is whether and how the Supreme
Court’s decision will change the legal landscape;
yet another is whether Alberta’s Métis legislation
will be found to be ultra vires.®> Justice Phelan
did not discuss the fate of Alberta’s legislation.
Fred Martin and Catherine Bell have argued, in
connection with the original Accord process,
that negotiations carried on in good faith — and
in the context of very substantial consultation
and discussion both between the Province and
Meétis representatives and within the Métis com-
munity — should be respected, if need be by fed-
eral legislation confirming provincial legislative
outcomes.®

The economic uncertainties concern, on the
one hand, oil and gas prices and production costs.
Even if Métis Settlements are located on still sig-
nificant resources, revenues depend on drilling
activity, and drilling activity depends on the rela-
tive economic benefits of development on Métis
lands. Attaching a dollar value to potential reve-
nue streams is difficult.” On the other hand, there
are economic uncertainties relating to Settle-
ments’ available capital budgets. ASO Corp’s and
Participation Options will require investment.

These uncertainties aside, the 2013 CMA
promotes Métis Settlement self-sufficiency built
on Land and Culture.

The “surface veto” spares Settlement lands
from unwelcome development. The CMA grants
Settlements stronger surface control than (e.g.)
freehold non-Settlement owners. Not only are
freeholders not consulted before posting, but if
approval for a project is granted by the Alberta
Energy Regulator, freeholders cannot block
surface access through Surface Rights Board
proceedings.®* Moreover, the CMA provides
pre-posting intervention rights that are not oth-
erwise (currently) accorded to any other aborigi-
nal peoples in Alberta.

The new General Terms and Conditions and
Benefit Proposal requirements strengthen the

Volume 23, Number 2, 2014



Settlements’ position by eliminating uncertainty
about matters to be dealt with through consul-
tation or negotiation. The CMA imposes tight
time lines, which should ensure focused negotia-
tion. Moreover, the new “top 75% bidder” con-
sultation process puts competitive pressure on
bidders to think through and properly resource
Benefits Proposals. The Province — it is worth
noting - is accepting the possibility of a discount
on bonus (since not the top but one of the “75%
bidders” may succeed) or even the loss of bonus
and royalties (since no deal may be made). Ben-
efits provided by proponents should protect land
and promote culture (environmental, socio-cul-
tural, and land use impacts); and should ensure
revenue streams that will support self-sufficiency
(employment and business opportunities, Over-
riding Royalty or Participation Option).* More-
over, removing the cap on the Participation
Option percentage creates the opportunity for
additional Settlement revenues through addi-
tional investment. It has been reported that “the
vast majority of councils have taken advantage
of the opportunity to invest that 25 per cent
maximum.”® Funds permitting, the Settlements
should be willing to invest more.

There are risks associated with participation
in development. Development may damage the
biophysical environment, including wildlife and
fish habitats. The influx of oil dollars can create
social stresses within communities. Oil-related
jobs can draw people — especially young peo-
ple — away from their communities. Participa-
tion in non-traditional industries could have a
corrosive effect on traditional ways of life." All
this may be conceded — but the CMA empowers
the Settlements to decide whether and how they
want to participate in development, and allows
them to shape appropriate mitigation strategies.

A key feature of the 2013 CMA is that both
the MSGC and ASC have roles. Affected Settle-
ments should benefit since their people and lands
are directly affected. The MSGC can ensure the
reflection of all Settlements’ perspectives in deci-
sion-making. It can express “the overriding com-
munity interest in all settlement lands.”** Further,
not all revenues flow to the ASC. The MSGC
retains a portion of both Overriding Royalty
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revenues and Participation Option interests. The
MSGC, then, can reduce “disparities between
rich and poor Settlements.”*

Meétis Settlement federalism, though, also
generates risks. For deals to come together, the
MSGC and the ASC must reach consensus. If a
common position cannot be developed, deals
could be lost. Giving CMA-style rights to ASCs
alone, without MSGC involvement, could have
been more expeditious. But that is not what the
Métis Settlements negotiated. Recall Ghostkeep-
er’s words: “the manner in which this goal is even-
tually achieved is perhaps more important than
the goal itself”** The CMA expresses a structure
negotiated by the Settlements, embodying an
approach appropriate to Métis culture in a min-
eral tenure management document. The Métis
can work out any problems as a community, as
they have worked as a community in Alberta
since the 1930s, and as they have worked as com-
munities in centuries past.
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Many thanks to Frank Tough for his comments on
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