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Introduction

This essay reviews general principles regarding
a tribunal’s ability to consider constitutional law,
and then makes observations about the Alberta
Energy Regulator (the Regulator or AER) and its
capacity to consider constitutional law. The ques-
tion ultimately explored is the Regulator’s capac-
ity to both respect and contribute to the fulfil-
ment of the constitutional norms and obligations
of the province that created it.

The Regulator is the successor to the Energy
Resources Conservation Board (ERCB), and is
an important component of the Government
of Alberta’s Regulatory Enhancement Project.!
This project resulted in legislation presenting a
profound change in the energy sector in Alberta,
one described as “significant and sweeping regu-
latory reform that, arguably, is unprecedented
in Alberta’s energy development history.* The
change occurs at a time when energy develop-
ment in Alberta is a matter of both provincial
and national priority, and when the law respect-
ing the ability of tribunals to consider and apply
constitutional law is evolving. It is appropriate
that, at this early time in its history, the Regula-
tor’s competence to consider and apply constitu-
tional law be considered.

This essay discusses the function of the Reg-
ulator in relation to the following elements of
constitutional law:

o the division of powers inherent in ss 91/92
of the Constitution Act, 1867,
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o the Charter of Rights and Freedoms, which is
Part I of the Constitution Act, 1982; and

 First Nations Treaty and asserted Métis
rights, constitutionally protected by

o the honour of the Crown (for both First
Nations and Métis); and also by

o the Natural Resources Transfer Agreement
with Alberta, which is schedule 2 of the
Constitution Act, 1930 (for First Nations),
and/or

e s 35 of the Constitution Act, 1982 (for
First Nations/Métis, respectively).

The observations made here are that the
Regulator is a tribunal with inferred power to
consider questions of law, including questions
of constitutional law arising in the course of
its functions. This inferred power is explicitly
confirmed by the fact that the Regulator is des-
ignated by the Lieutenant Governor® as having
the authority to consider all questions of consti-
tutional law as defined in the Administrative Pro-
cedures and Jurisdiction Act ("APJA”).*

The Regulator is also obligated to consider
public interest under the legislation it adminis-
ters. This introduces the potential, still largely
unexplored in Albertas judicial consideration,
that the constitutional dimensions of issues that
arise in the course of the Regulator’s work may
give rise to “a special public interest.” This inter-
est can inform the mandates and purposes of
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the energy, public lands, lands, environmental
assessment and water legislation which the Reg-
ulator applies.

From this broad capacity to consider consti-
tutional law, the Alberta legislature has withheld
from the Regulator any jurisdiction to assess
the adequacy of Aboriginal consultation by the
Crown.°

This otherwise broad capacity is also further
limited, perhaps erroneously, because the Regu-
lator has given an interpretation to the APJA that
narrowly limits its capacity to consider constitu-
tional issues.

First Principles: Tribunals and
Constitutional Law

Canada’s executive branches of government con-
sider and apply constitutional law as they exer-
cise their respective powers. Governments in
Canada also have power to create tribunals and
to confer upon those tribunals the ability to exer-
cise powers formerly exercised by the executive
branches of government. The overall context is
described by Chief Justice McLachlin as

...the practice of delegating of executive
functions to administrative tribunals. Work
formerly done by civil servants under
the direction of a minister, answerable to
Parliament, is assigned to independent bodies
set up for this purpose. This development is
also justified on the ground that it is required
for effective governance in the complex
modern state. The result is that modern
governments, federal and provincial, discharge
the majority of their functions through a
plethora of independent administrative
tribunals like labour tribunals, pension boards,
licencing boards, immigration appeal boards,
and human rights tribunals. These boards and
tribunals are not answerable to Parliament, as
are the civil servants they replace. They are
answerable only to courts, which may be asked
to rule on whether particular rulings are within
the statutory powers of a board or tribunal and
conform to the principles of natural justice.”

This, the Chief Justice observes, is the reality
of the regulatory state.
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Tribunals are limited to the powers con-
ferred upon them by enabling legislation, with
one exception. ® These powers are given the large
and liberal interpretation necessary to attain the
tribunal’s objectives.

This exception is often forgotten but it should
never be overlooked. In addition to power con-
terred by legislation, every tribunal also has, “by
implication,” all powers that are reasonably nec-
essary to the effective and efficient performance
of tribunal functions and mandates.’

A tribunal’s ability to consider and apply
constitutional law in the exercise of its delegated
powers can be uncertain. The Supreme Court
observes that “[a]dministrative tribunals vary
widely in virtually every respect — experience,
expertise, structure, function, resources and
mandate.” Their diverse functions and powers
make it challenging for them to evolve and apply
legal doctrine in the relationship between tribu-
nals and constitutional law.

Tribunals cannot, however, simply ignore
constitutional law. Just as an action by the execu-
tive branch of government must be consistent
with constitutional law, so too must the actions
of tribunals created by government. This leads
to inherent limitations on power to create tri-
bunals. More importantly, governments are not
able to avoid constitutional law associated with
the exercise of those powers by way of delegation
to tribunals."

Tribunals themselves should strive to comply
with constitutional law as their competence may
allow. This may involve considering the consti-
tutional validity of their enabling legislation or
their own actions pursuant to that enabling leg-
islation. For reasons of good governance, the
initial effort to achieve constitutional compli-
ance can be undertaken by tribunals before their
actions or decisions are reviewed by the courts.
Ultimately, the judiciary must review “actions
and decisions of administrative bodies for com-
pliance with the constitutional capacities of gov-
ernment.”'? This task would be facilitated if tri-
bunals recognize that a ‘constitution-free’ zone
prior to judicial oversight should not exist.
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The Supreme Court’s goal has been to shape
administrative law to facilitate a general culture
of respect® pertaining to constitutional law. This
general respect flows from the premise that “tri-
bunals operate within a legal system governed by
... constitutional rights and norms...”"*

This idea elicits two distinct questions.
First, has a tribunal been given power under its
enabling legislation to determine a question of
constitutional law? Second, can a tribunal grant
a remedy, either under its enabling legislation or
as a constitutional remedy of some kind?

The answer to the second consideration —
remedy — may vary according to whether the
constitutional question concerns:

o the division of powers (where the
competence of the legislator to legislate, and
of the tribunal to act, is engaged);

o Charter rights, for which s 24(1) may
augment remedial powers of the tribunal; or

« s 35 rights, for which the law (including the
law of remedies) is still evolving.'

Notably, when considering jurisdiction in
constitutional questions or possible remedies,
tribunal decisions on matters of constitutional
law will not constitute legally binding precedent
or create common law.'¢

R v Conway summarizes the present evolu-
tion of the law pertaining to jurisdiction over
questions of constitutional law.'” In this approach,
contextual factors reveal whether a tribunal has
the capacity to determine questions of law. The
power to do so can flow from an explicit power
or, alternatively, from a power that is inferred.
Regardless, if this power is not subsequently
withdrawn or transferred in some way from the
tribunal then it may determine constitutional
law issues arising from powers conferred upon
it.'8

Conway involves the Charter, but can be
seen as part of the Court’s attempt at the pres-
entation of a richer conception of administrative
law which considers the capacity of tribunals to
apply constitutional law generally. For example,
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the Supreme Court states that “there is no prin-
cipled basis for distinguishing s 35 rights from
other constitutional questions” and that section
35 is not, any more than the Charter or the divi-
sion of powers, “some holy grail which only judi-
cial initiates of the superior courts may touch.”*
Good governance would suggest that, within the
principals outlined above, all tribunals must at
least recognize the constitutional norms of the
legal system they are a part of; and those tribu-
nals with power to determine questions of law
may determine constitutional matters which
arise within the statutory functions they dis-
charge.

The Alberta Energy Regulator
Bill 2

On October 24, 2012, Bill 2, the Responsible
Energy Development Act (REDA), was introduced
in the Alberta Legislature. The Bill received
Royal Assent on December 10, 2012, and has
been proclaimed in force in stages.*® Upon the
initial proclamation of Bill 2’s key provisions, the
predecessor tribunal, the ERCB, was dissolved.
The enabling legislation of the ERCB, the Energy
Resources Conservation Act, was repealed. The
Bill's transitional provisions stipulated that the
Lieutenant Governor in Council could deter-
mine, by regulation, if the REDA could apply
to proceedings in progress at the time of the
particular proclamation in force.” Transitional
regulations were promulgated in June 2012, con-
firming that the new legislative regime would
apply immediately and to all proceedings not
yet completed.?? All of this received commen-
tary from private law firms and academia.” The
commentary suggested that an appreciation of
the true impact of the creation of the Regulator
would have to wait until REDA was fully in force.
This transition occurred on March 31, 2014.*

Full implantation of REDA coincided with
a particularly critical report on Crown con-
sultation in Alberta.”® Material to this paper is
the ability of the Regulator to consider project
impacts on constitutionally protected Treaty
rights. Academic commentary notes that the
Regulator had made decisions about project
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impacts on “traditional uses” which are defined
in the provincial consultation policy as “customs
and practices on the land that are not exist-
ing section 35 Treaty rights but are neverthe-
less important to First Nations”* This paper
observes (i) that the Regulator’s reluctance to
engage in a consideration of project impacts on
constitutionally protected Treaty rights arises
from an unduly narrow reading of the Adminis-
trative Procedures and Jurisdiction Act and (ii) is
impossible to reconcile with the direction given
to the Regulator by Ministerial Order 141/2013,
issued by the Minister of Energy under section
67 of REDA. The Ministerial Order “recognizes
that the AER has a responsibility to consider
potential adverse impacts of energy applications
on existing rights of aboriginal peoples as rec-
ognized and affirmed under Part II of the Con-
stitution Act, 1982 within its statutory authority
under REDA” ¥

Before Bill 2: An Integrated Resource
Development Process

Prior to Bill 2, environmental assessment and
regulatory review and oversight responsibili-
ties in Alberta’s energy sector were distributed
among government departments and tribunals
created by the Legislature. Key players included
Alberta Energy, Alberta Environment and Sus-
tainable Development, and the ERCB (or, for a
period of time, the Alberta Energy and Utilities
Board that exercised the authority of the ERCB).
The overall system was described as integrated
because it attempted to harmonize functions and
approvals exercised by the executive branch of
government with functions and approvals exer-
cised by tribunals.

The result was a single coordinated process
of planning, approval and regulatory oversight.
The essence of the integrated provincial process
was succinctly described by Associate Professor
Nickie Vlavianos of the University of Calgary’s
Faculty of Law as follows, in which she sum-
marizes the entities that played key roles in this
(now historical) process:

Under the existing legislative regime for energy

development in Alberta, there are several
decision-makers (operating under various
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statutes) involved. With respect to the 80% of
oil and gas resources owned by the province,
Alberta Energy starts the ball rolling with the
sale of those oil and gas rights under the Mines
and Minerals Act, RSA 2000, ¢ M-17 (MMA).
Alberta Environment and Sustainable Resource
Development (ESRD) then grants surface
leases to companies to develop those rights
on public lands and regulates reclamation and
those lands pursuant to the Public Lands Act,
RSA 2000, ¢ P-10 (PLA). The Energy Resources
Conservation Board (ERCB) grants the key
licences and approvals for all manner of oil and
gas wells and facilities as well as regulates most
aspects of those facilities (from construction
to operations to final abandonment.) Various
statutes set out the ERCB’s jurisdiction in this
regard including the Oil and Gas Conservation
Act, RSA 2000, ¢ O-6 (OGCA), the Oil Sands
Conservation Act, RSA 2000, c O-7 (OSCA), and
the Pipeline Act, RSA 2000, c P-15 (PA). Along
with the ERCB, Alberta ESRD grants licences
and approvals in regard to air, land and water
impacts relating to certain energy facilities
pursuant to the Environmental Enhancement
and Protection Act, RSA 2000, ¢ E-12 (EPEA)
and the Water Act, RSA 2000, ¢ W-3 (WA).
It also conducts environmental impact
assessments for some energy facilities, as well
as regulates reclamation and remediation over
private lands in the province under EPEA.?

After Bill 2: A Centralized Resource
Development Process

Bill 2’s intent was to centralize these responsibili-
ties into one entity, the Alberta Energy Regulator.
The general scheme of Bill 2 is to replace an inte-
grated decision-making process with a central-
ized one. The AER oversees energy development
from application to reclamation, subject only in
limited cases to Cabinet oversight via authoriza-
tion by the Lieutenant Governor in Council. * It
is also subject to directions issued by the Min-
ister for the purpose of, inter alia, ensuring that
the work of the Regulator is consistent with that
of the Government.*® The AER also has a broad
advisory power conferred upon it, and can make
recommendations to the Lieutenant Governor in
Council.*!

Although the Regulator is a corporate entity
and not an agent of the Crown, it is neverthe-
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less a public agency pursuant to the Alberta
Public Agencies Governance Act.** That Act was
proclaimed in force on June 12, 2013, only a few
days before the AER was created. Section 1 of the
Act defines “adjudicative function” The AER is
therefore a public agency that exercises adjudica-
tive functions regarding applications for per-
mits, licences, approval, or other benefits, under
energy or other specified enactments.

The responsibilities conferred upon the AER
have been grouped into two large categories of
enabling legislation: energy resource and speci-
fied enactments.

« Energy resource enactments are the Gas
Resources Preservation Act, the Oil and Gas
Conservation Act, the Oil Sands Conservation
Act, the Pipeline Act, the Turner Valley Unit
Operations Act, regulations under those
enactments, and any additional enactment
prescribed through regulations promulgated
by the Lieutenant Governor in Council.

« Specified enactments are the Environmental
Protection and Enhancement Act, the Public
Lands Act, the Water Act, the Mines and
Minerals Act (s 8), regulations under those
enactments, and any other enactment
prescribed by regulations. Section 8 of the
Mines and Minerals Act governs exploration
licences.

The AER has broad powers of inquiry, broad
power to impose remedial measures, and broad
enforcement and advisory powers. All can be
material to the AER’s capacity to respond to con-
stitutional concerns. The Legislature does not
appear to confer upon the AER the power neces-
sary to do “everything which it may be asked to
do”® by a person with a constitutional concern,
but it appears to have conferred power which
is broad enough to enable the AER to do some
things, indeed many things. It may, in particular,
study and consider these concerns, respond by
either imposing conditions through its own proj-
ect approval decisions or by advising or recom-
mending that the Lieutenant Governor in Coun-
cil consider matters outside of AER jurisdiction
prior to authorization.
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The broad powers of inquiry include (for
purposes of illustration) those presently defined
by ss 15 and 34 of the Responsible Energy Devel-
opment Act and s 3 of the Responsible Energy
Development Act General Regulation, ss 10 and
11 of the Oil Sands Conservation Act, and s 4 of
the Pipeline Act. These authorize the Regulator
to consider “the public interest”. The obligation
to consider ‘the public interest was a source
of environmental assessment authority before
specific environmental legislation was created.
It is a broad power which is, to some extent, a
duplication of authority now conferred by spe-
cific environmental assessment legislation i.e. the
Environmental Protection and Enhancement Act.
Arguably, this authority to consider the public
interest could be used by the Regulator, in any
given case, to examine cumulative environmen-
tal effects of an application, even where specific
environmental legislation may not require a
cumulative effects environmental assessment.**

Broad remedial powers include (for pur-
poses of illustration) those conferred by ss 14, 15,
17 and 20 of the Responsible Energy Development
Act, sections 6 and 14 of the Oil Sands Conserva-
tion Act, and section 9 of the Pipeline Act. These
authorize the Regulator to impose terms and
conditions on approvals which it may issue. The
AER may, independently, make a disposition of
an application, “on any terms and conditions that
the Regulator considers appropriate” The AER
may, with the prior approval of the Lieutenant
Governor in Council, approve an application on
any terms and conditions that it considers appro-
priate. Also, the Lieutenant Governor in Council
may, when authorizing an approval, prescribe
terms and conditions.

The AER may enforce conditions of approv-
als through regulatory oversight. Where there
has been a failure to comply with a condition of
an approval, then the AER may issue any order
it feels is just and reasonable under the circum-
stances. This may extend, with prior approval of
the Lieutenant Governor in Council, to an order
of cancellation or suspension of an approval.

Finally, with respect to advisory powers, the
AER may, on its own initiative, conduct inqui-
ries and prepare studies and reports pertaining
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to any matter relating to energy resources or the
injection of substances into underground forma-
tions. It may also recommend to the Lieutenant
Governor in Council any related measures it
considers necessary or advisable.

The AER has Implied Power to Determine
Questions of Law, Including Constitutional
Issues

The legal literature discusses and confirms the
statutory mandate of the ERCB to consider ques-
tions of law, and is not challenged.” The ERCA’s
provisions, some of which stipulate that author-
ity is mandated by necessary implication, are also
found in the REDA.’® Moreover, appeals to the
Court of Appeal that arise on questions of law
or AER jurisdiction ‘strongly suggest’® that the
power to determine questions of law is necessary
to the AER’s mandate. This essay accepts the view
that the Regulator has inferred power to deter-
mine questions of law. It necessarily follows that
the Regulator has inferred power to determine
constitutional issues which arise in the course of
its work.

The AER Has Explicit Power to Determine
All Questions of Constitutional Law

Following the Supreme Court decisions in Mar-
tin and Paul, the Alberta government introduced
Bill 23, the Administrative Procedures Amend-
ment Act, 2005. This amended the Administrative
Procedures Act (as it had existed) and led to the
APJA3®

During debate in the Legislature, the Minis-
ter introducing Bill 23 stated that it was “designed
to clarify which Alberta tribunals and boards
have the jurisdiction to determine which con-
stitutional questions” [emphasis added].” The
Minister then stated that, after an internal review
including consultation with the Attorney Gen-
eral of Alberta, the government was of the view
that the EUB (which then included, and exer-
cised the powers of, the ERCB) had a clear need
and capacity to determine constitutional issues
and a demonstrated capacity in handling them.
[emphasis added]* The Minister also stated that
the intent of Bill 23 was to
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. allow boards, such as the Energy and
Utilities Board, to decide constitutional
questions when appropriate, but it will allow
the very same board to refer issues that it
believes may be beyond its capacity to the court
for determination. This will provide flexibility
so that the board can conclude its statutory
business subject to what the court has to say on
the constitutional issue.*!

The APJA has several operative provisions
built upon existing jurisdiction to consider con-
stitutional issues.

First, s 10(d) of the APJA defines the term
‘questions of constitutional law’ as consisting of
two types:

10 (d) ‘question of constitutional law’ means

(i) any challenge, by virtue of the
Constitution of Canada or the Alberta
Bill of Rights, to the applicability
or validity of an enactment of
the Parliament of Canada or an
enactment of the Legislature of
Alberta; or

(ii) a determination of any right under
the Constitution of Canada or the
Alberta Bill of Rights.

Second, s 11 of the APJA withdrew from all
‘decision-makers’ the jurisdiction to consider
‘questions of constitutional law’ as defined.

11) Notwithstanding any other enactment,
a decision maker has no jurisdiction to
determine a question of constitutional law
unless a regulation made under section 16 has
conferred jurisdiction on that decision maker
to do so.

Third, ss 11 and 16 of the APJA authorize
the Lieutenant Governor in Council to make
regulations conferring upon designated decision
makers the jurisdiction to consider questions
of constitutional law as defined. At all material
times, both the ERCB and the Regulator were
designated by the Lieutenant Governor as having
the authority to consider all questions of consti-
tutional law as defined.*

Finally, the legislation imposed in s 12 et
seq of the APJA, including the Regulations, a
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notice procedure for questions of constitutional
law as defined. Where notice of such a question
is placed before a designated decision maker, s
13(1) of the APJA allows that decision maker to
determine whether the Court of Queens Bench
of Alberta is a more appropriate forum to decide
the question.

If a referral to the court is made, then the Reg-
ulator must suspend the proceedings, in whole
or part, pending judicial direction or determi-
nation.” The obligation to suspend proceedings
pending review by the Court is a provision in the
legislation that may operate to discourage refer-
rals to the Court.

Narrow Interpretation of the APJA May
Erroneously Narrow the Competence of
the Regulator to Consider Constitutional
Issues Including Project Impacts on
Constitutionally Protected Rights

This legislative initiative can be examined in one
of two ways.

First, designated tribunals like the Regulator
may have jurisdiction to consider constitutional
issues by reason of their jurisdiction to consider
questions of law. Removed from this broad juris-
diction is the capacity to consider questions of
constitutional law as defined. The jurisdiction
removed from all tribunals is subsequently
bestowed on the Regulator because it is a desig-
nated constitutional decision maker.

In this model, the scope of constitutional
issues is broader than the scope of questions of
constitutional law, and as such the latter becomes
a subset of the former. The tribunal in that case
may consider and apply constitutional law in the
normal course of its functions, but if the consti-
tutional issue is also a question of constitutional
law, then statutory notice must be given.

In this model, the defined term ‘questions of
constitutional law’ does not encompass all con-
stitutional issues. See for example: Mikisew Cree
First Nation v Canada, 2004 FCA 66, [2004] 3
FCR 436, at paras 70-81. The model anticipates
that constitutional law issues cannot be con-
strained to the definitions of the phrase ‘questions
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A = jurisdiction to consider constitutional
issues

B = jurisdiction to consider questions of
constitutional law

of constitutional law’ in the APJA. The Legisla-
ture enacted the Act upon an existing jurisdic-
tion. The AER may consider constitutional issues
which are not questions of constitutional law as
defined. In those cases a Notice of Question of
Constitutional Law is not a necessary precondi-
tion to the capacity of the Regulator to consider
every constitutional issue which may arise before
it, and would not necessarily be required for the
Regulator to consider project impacts on consti-
tutionally protected Treaty rights.

A second model is that A and B are coter-
minous. This model was favoured by the AER in
Decision ABAER 2013-014.*

This second model illustrates where the
Legislature has removed from all tribunals in
Alberta the jurisdiction to consider any constitu-
tional issues. It then conferred upon designated
tribunals the jurisdiction to consider questions
of constitutional law as defined, but provided
that a notice in the requisite form is delivered.

The difference between the two models is
profound. In the coterminous model, the Reg-
ulator would have no jurisdiction to consider
constitutional issues in the absence of a notice
permitting questions of constitutional law to be
considered. Further, its jurisdiction to consider
constitutional issues would be limited to matters
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A = jurisdiction to consider constitutional
issues

B = jurisdiction to consider questions of
constitutional law

within the definition of questions of constitu-
tional law in s 10(d) of the APJA.

This Potential Error Has Particular
Significance

Statute laws may be unconstitutional because
of their incidental effects rather than their
dominant purposes.* The Supreme Court states
in Paul that “[a] provincially constituted board
cannot respect the division of powers under
the Constitution Act, 1867 if it is unable to take
into account the boundary between provincial
and federal powers.”* This is particularly the
case with the application of provincial statutes,
which may be inoperative in certain contexts
by virtue of the doctrine of inter-jurisdictional
immunity.*’

The word ‘applicability’ in s 10(d)(i) of the
APJA would seem sufficiently broad to enable the
Regulator to determine not only if legislation is
valid but also if its own actions pursuant to valid
legislation of general application may be con-
stitutionally applicable in a particular context.
However, in AER Decision ABAER 2013-014,
the Regulator accepted the view of the Attorney
General of Alberta, who had argued that s 10(d)
(i) was limited to direct challenges to the valid-
ity of legislation and did not authorize consider-
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ation of the constitutional validity of action by
the Regulator.

This distinction has broad implications for
the Regulator’s ability to address constitutional
law pertaining to Aboriginal Treaty rights in
Alberta. Rights under Treaties 6, 7 and 8 are con-
stitutionally protected not only by ss 35 and 52 of
the Constitution Act, 1982, but also by the Natu-
ral Resource Transfer Agreement with Alberta,
which is Schedule 2 in the Constitution Act,
1930. Authors McNeil and LaForest have ana-
lyzed the historical developments that initiated
constitutional protection for Aboriginal people.
These protections are judicially considered in
numerous Supreme Court cases, including: R
v Sutherland;*® Derrickson v Derrickson;* R v
Horseman;>® R v Badger;”' R v Gladstone;*’and R
v Blais.”® Peter Hogg identifies the NRTA as one
of the “exceptions to the general rule that provin-
cial laws apply to Indians and lands reserved for
Indians”>* He describes the NRTA as “[a] further
limitation on provincial competence to make
laws applicable to Indians™ and confirms that,
subject to games laws intended to protect the
supply of game, “provincial laws cannot affect
treaty rights”*® Hogg also states that the NRTA is
“a right of the Indians to take game and fish for
food” and that “provincial laws cannot deprive
Indians of this right”

Energy development in Alberta is now pre-
dicted to reach such a scale in the coming years
that First Nations people may reasonably assert,
in any given context, a conflict between Treaty
rights, which include the right to fish, hunt, or
trap, or to have a supply of game necessary to
exercise these rights, and the Regulator’s action
in approving energy resource activities under
the energy or specified enactments. Many legal
commentators have identified this as a risk per-
taining to woodland caribou specifically. Wood-
land caribou appear on our Canadian quarter,
but may be altogether extirpated from Alberta.*®
The significance of moose and caribou to Treaty
8 rights to hunt for food is not in dispute, and
received judicial recognition in R v Horseman.”

If the Regulator’s actions are only valid within
the scope of constitutional authority enjoyed by
the Province,” then it must examine whether
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execution of its mandate under a generally appli-
cable provincial law may trench upon the core
of Indianness so as to become inapplicable in a
particular context.®!

The obligation to adhere to constitutional
limits applies to tribunals exercising discretion,
since they must comply with the constitution
when exercising their statutory discretion.®
Adjudication by a tribunal in such a case sim-
ply takes existing rights into account® and rec-
ognizes that a tribunal has the power to apply
valid laws of general application “only to those
factual situations to which they are constitution-
ally applicable, or to the extent they do not run
afoul of s 35 rights”** This obligation necessarily
flows from s 52 of the Constitution Act, 1982, and
applies to tribunals endowed with the power to
consider questions of law. Consistency with the
Constitution is a question of law arising under
that provision, and is “the most fundamen-
tal question of law one could conceive. [It] will
determine whether the enactment is valid law,
and thus whether it ought to be interpreted and
applied as such or disregarded.”®

Aboriginal Consultation & the Assessment
of Projects Impacts on Constitutionally
Protected Aboriginal Rights

In 2013, shortly after the Regulator was created,
Alberta introduced its Policy on Consultation
with First Nations on Land and Natural Resource
Management, 2013.°° The document states that
“Alberta’s management and development of pro-
vincial Crown lands and natural resources is sub-
ject to its legal and constitutional duty to consult
First Nations and, where appropriate, accommo-
date their interests when Crown decisions may
adversely impact their continued exercise of con-
stitutionally protected Treaty rights.”

In recent years, First Nations and Métis
groups have asserted constitutional challenges
to oil sands development in their Notices of
Constitutional Question filed with the Energy
Resources Conservation Board.”” In particular,
two cases reached the Alberta Court of Appeal
by way of leave application,®® and one of these
reached the Supreme Court by way of a further
application for leave to appeal.’
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A common feature of these Notices was
the assertion that the ERCB must assess the
adequacy of Crown consultation before issuing
project approvals under its enabling legislation.
The focus of these challenges was on the com-
petence of the ERCB to assess consultation and
accommodation by the Crown itself, and not on
the competence of the ERCB to assess consulta-
tion obligations delegated to a proponent of the
Crown. The constitutional issues raised were
never determined on their merits.

Alberta’s REDA now states in s 21 that the
AER “has no jurisdiction with respect to assess-
ing the adequacy of Crown consultation asso-
ciated with the rights of Aboriginal peoples as
recognized and affirmed under Part II of the
Constitution Act, 1982

The law of Aboriginal consultation in Canada
as recognized by the Supreme Court of Canada is
grounded in the ‘honour of the Crown, a concept
that is corollary to s 35 of the Constitution Act,
1982.7° Reconciliation of Aboriginal peoples with
the assertion of Crown sovereignty is its objec-
tive. Several Supreme Court decisions apply the
honour of the crown principles, including: Calder
et al v Attorney-General of British Columbia;™
R v Sparrow;"® R v Badger;"”® Mitchell v Peguis
Indian band;"* R v Van der Peet;”® R v Nikal;"® R
v Sundown;"" Delgamuukw v British Columbia;™
Mitchell v MNR;"® R v Marshall;¥® Ross River Dena
Council Band v Canada;® Wewaykum Indian
Band v Canada;®* Haida Nation v British Colum-
bia (Minister of Forests);*> Taku River Tlingit
First Nation v British Columbia (Project Assess-
ment Director);** R v Marshall; R v Bernard;®
Mikisew Cree First Nation v Canada (Minister of
Canadian Heritage);*® McDiarmid Lumber Ltd
v God’s Lake First Nation;¥ R v Kapp,®* Quebec
(Attorney General) v Moses;* Rio Tinto Alcan
Inc v Carrier Sekani Tribal Council;®® Beckman
v Little Salmon/Carmacks First Nation,” Bastien
Estate v Canada;®* Lax Kwalaams Indian Band v
Canada (Attorney General);”* and, most recently,
Manitoba Metis Federation Inc v Canada (Attor-
ney General).?* In its most recent consideration
of the principle, the Court summarizes the state
of the law as follows:
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[73] The honour of the Crown “is not a mere
incantation, but rather a core precept that
finds its application in concrete practices”
and “gives rise to different duties in different
circumstances:” Haida Nation, at paras 16 and
18. It is not a cause of action itself; rather, it
speaks to how obligations that attract it must be
fulfilled. Thus far, the honour of the Crown has
been applied in at least four situations:

(1) The honour of the Crown gives rise to
a fiduciary duty when the Crown assumes
discretionary control over a specific
Aboriginal interest (Wewaykum, at para
79 and 81; Haida Nation, at para 18);

(2) The honour of the Crown informs
the purposive interpretation of s 35 of
the Constitution Act, 1982, and gives rise
to a duty to consult when the Crown
contemplates an action that will affect a
claimed but as of yet unproven Aboriginal
interest: Haida Nation, at para 25;

(3) The honour of the Crown governs
treaty-making and  implementation:
Province of Ontario v Dominion of
Canada, (1895), 25 SCR 434, at p 512, per
Gwynne J, dissenting; Mikisew Cree First
Nation v Canada (Minister of Canadian
Heritage), 2005 SCC 69, [2005] 3 SCR 388,
at para 51, leading to requirements such as
honourable negotiation and the avoidance
of the appearance of sharp dealing (Badger,
at para 41); and

(4) The honour of the Crown requires the
Crown to act in a way that accomplishes
the intended purposes of treaty and
statutory grants to Aboriginal peoples: R
v Marshall, [1999] 3 SCR 456, at para 43,
referring to The Case of The Churchwardens
of St Saviour in Southwark (1613), 10 Co
Rep 66b, 77 ER 1025, and Roger Earl of
Rutland’s Case (1608), 8 Co Rep 55a, 77 ER
555; Mikisew Cree First Nation, at para 51;
Badger, at para 47.%

The Regulator may not have jurisdiction to
consider the adequacy of Crown consultation,
but it may nevertheless have obligations in law
associated with Treaty implementation pursu-
ant to the honour of the Crown principle. Such
obligations are recognized in Ministerial Order
141/2013.
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Section 67 of the Responsible Energy Devel-
opment Act allows the Minister to advise the
Regulator. Pursuant to this authority Ministerial
Order 141/2013 was signed by the Minister of
Energy on November 26, 2013. This Direction is
described as an ‘Aboriginal Consultation Direc-
tion” — but it is more than this. The Ministerial
Order recognizes that:

...[tthe AER has a responsibility to
consider potential adverse impacts of
energy applications on existing rights of
Aboriginal peoples as recognized and
affirmed under Part II of the Constitution
Act, 1982, within its statutory authority
under REDA; and

AER processes will constitute part of
Alberta’s overall consultation process as
appropriate.*®

The recognition granted in this Order sug-
gests that the Regulator may consider consti-
tutional law issues, such as project impacts on
existing rights of aboriginal peoples, as a matter
of its routine functions. This does not support a
narrow view of jurisdiction under the Adminis-
trative Procedures and Jurisdiction Act.

Alberta appears to intend to centralize its
responsibility for assessing the adequacy of
Aboriginal consultation by the Crown in an
Aboriginal Consultation Office. The Ministerial
Order was to have coordinated the work of the
Regulator and this Office. An immediate con-
cern, however, is that implementation may have
a few hurdles to address. This is apparent on the
face of the Ministerial Order itself. Ministerial
Order 141/2013 also states that:

...This Direction applies to “applications” to the
AER for “energy resource activity” “approvals”
under “specified enactments’, all as defined in
REDA (“energy applications”).”’

This awkward drafting could be read as lim-
iting the application of the Ministerial Order to
“specified enactments” only. But such a narrow
reading would not seem to be consistent with the
purpose of the Order, cited above [“..a respon-
sibility to consider potential adverse impacts of

energy applications on existing rights...”]. It
appears to the author that reference to “speci-
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fied enactments” should not be used to limit the
jurisdiction of the Regulator to consider adverse
impacts on existing rights in respect of decisions
under specified enactments, only. The Regulator
should be obligated to consider project impacts
on established rights, whether it is making a
decision under the energy enactments or under
the specified enactments.

The terms “applications” and “approvals” are
defined in REDA and include applications and
approvals under both the energy enactments
and also the specified enactments. Section 1(1)
(i) of REDA defines energy resource activity with
regard to the energy resource enactments:

1(1)(i) “energy resource activity” means
(i) an activity that may only be carried

out under an approval issued under
an energy resource enactment, or

(ii) an activity described in the
regulations that is directly linked or
incidental to the carrying out of an

activity referred to in subclause (i) ...
[emphasis added].

The purpose of the Ministerial Order is to
ensure that the Regulator’s work considers proj-
ect impacts on constitutionally protected rights.
The modern approach to statutory interpreta-
tion® suggests that Ministerial Order 141/2013
cannot mean that the Regulator consider con-
stitutionally protected Treaty rights only when
exercising adjudicative functions under the
specified enactments (and not when exercising
adjudicative functions under the energy enact-
ments).

The Charter of Rights

One particularly germane matter arises in rela-
tion to Charter rights and the actions of the
Regulator. Since the Regulator is a public agency
that exercises adjudicative functions in relation
to approvals sought under the energy resource
and other specified enactments, Doré v Barreau
du Québec suggests that the Regulator must con-
sider Charter values when these arise in relation
to its functions:

Constitutional Forum constitutionnel

[34] ... Today, the Court has two options
for reviewing discretionary administrative
decisions that implicate Charter values.
The first is to adopt the Oakes framework,
developed for reviewing laws for compliance
with the Constitution. This undoubtedly
protects Charter rights, but it does so at the
risk of undermining a more robust conception
of administrative law. In the words of Prof
Evans, if administrative law is bypassed for
the Charter, “a rich source of thought and
experience about law and government will be
overlooked” (p 73).

[35] The alternative is for the Court to embrace
a richer conception of administrative law,
under which discretion is exercised “in light
of constitutional guarantees and the values
they reflect” (Multani, at para 152, per LeBel
J). Under this approach, it is unnecessary
to retreat to a s 1 Oakes analysis in order to
protect Charter values. Rather, administrative
decisions are always required to consider
fundamental values. The Charter simply acts
as “a reminder that some values are clearly
fundamental and ... cannot be violated lightly”
(Cartier, at p 86). The administrative law
approach also recognizes the legitimacy that
this Court has given to administrative decision-
making in cases such as Dunsmuir and Conway.
These cases emphasize that administrative
bodies are empowered, and indeed required, to
consider Charter values within their scope of
expertise. Integrating Charter values into the
administrative approach, and recognizing the
expertise of these decision-makers, opens “an
institutional dialogue about the appropriate
use and control of discretion, rather than the
older command-and-control relationship”
(Liston, at p 100).

[55] How then does an administrative decision-
maker apply Charter values in the exercise of
statutory discretion? He or she balances the
Charter values with the statutory objectives. In
effecting this balancing, the decision-maker
should first consider the statutory objectives.

[56] Then the decision-maker should ask how
the Charter value at issue will best be protected
in view of the statutory objectives. This is at
the core of the proportionality exercise, and
requires the decision-maker to balance the
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severity of the interference of the Charter
protection with the statutory objectives. *

Assertions of Charter rights, particularly sec-
tion 7 rights, can arise in relation to the work of
the Regulator where issues of human health may
be engaged'® As such, comments about the dis-
tinctions between constitutional issues, consti-
tutional questions, and inquiries about differing
models of interpretation of the APJA, are appli-
cable mutatis mutandis.

It is difficult to see how the Regulator may
apply Charter values if a notice of question of
constitutional law under the APJA is required
merely to confer upon it jurisdiction to consider
those values. And, given the comments of the
Minister in the Legislature when the Bill giving
rise to the current APJA was introduced,' it is
difficult to characterize the intent of the Legis-
lature as denying the Regulator the capacity to
consider Charter values.

Conclusions

The observations discussed here suggest that liti-
gation is foreseeable in relation to the capacity
of the Regulator to consider constitutional law.
Uncertainty about roles and responsibilities in
respect of the Regulator’s ability to consider proj-
ect impacts on constitutionally protected rights,
and about its role in Alberta’s consultation pro-
cess, is likely to attract the observation of the
Court in Rio Tinto, at paragraph 62.'> Academic
commentators suggest that the process of recon-
ciliation is not being managed in a way which is
consistent with the honour of the Crown.'*

These questions would likely attract a cor-
rectness standard of review for the reasons artic-
ulated by the Supreme Court of Canada in Dun-
smuir:

... true jurisdiction questions arise where the
tribunal must explicitly determine whether
its statutory grant of power gives it the
authority to decide a particular matter. The
tribunal must interpret the grant of authority
correctly or its action will be found to be ultra
vires or to constitute a wrongful decline of
jurisdiction...'™
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Dunsmuir explains the Courts rationale:
“[t]he legislative branch of government cannot
remove the judiciary’s power to review actions
and decisions of administrative bodies for com-
pliance with the constitutional capacities of gov-
ernment.” The Alberta Court of Appeal confirms
that the correctness standard may also apply to
constitutional issues. These “are necessarily sub-
ject to correctness review because of the unique
role of s 96 courts as interpreters of the Consti-
tution”'®> Questions of the kind discussed here
may also, in a given context, be seen as centrally
important to the legal system as a whole because
“such questions require uniform and consistent
answers.” These issues were reconfirmed by the
Supreme Court in Smith v Alliance Pipeline Ltd'",
and again in United Food and Commercial Work-
ers, Local 401 v Alberta (Attorney General).'"”

Litigation in the contexts described should
not be seen as necessarily negative. Courts “offer
a venue for the peaceful resolution of disputes,
and for the reasoned and dispassionate discus-

sion of our most pressing social issues.”'%
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