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Introduction

Bill C-520 — the Supporting Non-Partisan Offices
of Agents of Parliament Act — has garnered a
degree of interest among parliamentarians and
the media uncharacteristic of most private mem-
ber’s bills.! Some MPs have described the bill
as a necessary measure to ensure the “neutral-
ity and independence” of the officers of agents
of Parliament, while others question its neces-
sity given existing protections and the fact that
there “have never been any proven incidents of
partisan activities or apparent conflicts in those
offices”” The bill's most controversial provisions
— including the creation of a vague mechanism
for parliamentarians to request that agents of
Parliament investigate their own staff for behav-
ing in a partisan manner — were removed when
the bill was before committee in the House of
Commons.’

The bill's remaining provisions do three
things. First, they require all employees of agents
of Parliament to declare any politically partisan
positions they held in the past ten years.* Sec-
ond, they require all employees to enter into an
undertaking to “conduct themselves in a non-
partisan manner ... . in fulfilling the official duties
and responsibilities of the position.” Third, they
require all employees to declare their intent to
hold any politically partisan positions while in
office.® All declarations are to be posted on the
agent of Parliament’s website.”
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This paper argues that these provisions are
redundant given the existing restrictions on the
political activities of employees and that the bill
fails to respect employees’ Charter rights. Part
I examines the manner in which the existing
restrictions on political activities in the federal
public service apply to the employees of agents
of Parliament. Part II evaluates the additional
restrictions that Bill C-520 would place on their
employees” ability to hold politically partisan
positions. Part III considers the constitutional-
ity of the proposed restrictions, finding that they
raise significant concerns regarding the funda-
mental freedoms and rights guaranteed by the
Charter. The restrictions would not likely be
saved under section 1 as they do not seem ratio-
nally connected to the purpose of the bill nor
minimally impair the rights of those they affect,
and their deleterious effects seem to outweigh
their salutary effects.

I. Existing restrictions on political
activities

Employees of agents of Parliament are, for the
most part, treated like ordinary public servants.?®
Accordingly, they are already subject to restric-
tions on their political activities by virtue of Part
7 of the Public Service Employment Act and the
Values and Ethics Code for the Public Sector. The
Public Service Employment Act prohibits public



servants from engaging in political activity that
would impair or appear to impair their impar-
tiality; the Values and Ethics Code for the Public
Sector prohibits employees from acting in a par-
tisan manner.

A. Public Service Employment Act

The Public Service Employment Act forbids pub-
lic servants from engaging in political activities
that “impair” or are “perceived as impairing the
employee’s ability to perform his or her duties in
a politically impartial manner”® The Act defines
“political activity” as 1) “carrying on any activity
in support of, within or in opposition to a politi-
cal party”; 2) “carrying on any activity in support
of or in opposition to a candidate before or dur-
ing an election period”; or 3) “seeking a nomi-
nation as or being a candidate before or during
the election period.”*® This prohibition on politi-
cal activities is seemingly broader than the defi-
nition of “politically partisan positions” which
would have to be disclosed under Bill-520."

In addition, before seeking a nomination or
becoming a candidate in a federal, provincial, or
municipal election, employees must seek permis-
sion from the Public Service Commission and
are subject to any conditions the Commission
imposes.'” The Commission may grant permis-
sion “only if it is satisfied that being a candidate
during the election period will not impair or be
perceived as impairing the employee’s ability to
perform his or her duties in a politically impartial
manner” based “on factors such as the nature of
the election, the nature of the employee’s duties,
and the level and visibility of the employee’s posi-
tion”"?

The Commission can investigate allegations
that employees have engaged in political activi-
ties in a manner that impairs or is perceived to
impair their ability to perform their duties in a
politically impartial fashion or that they failed to
seek permission to run for a nomination or in an
election.' If the allegation proves true, then the
Commission may “dismiss the employee or take
any corrective action that it considers appropri-
ate”s

The restrictions on political activities in the
Public Service Employment Act have not been
the subject of a reported constitutional chal-
lenge since they came into force in 2005. The
more onerous restrictions in the previous ver-
sion of the Public Service Employment Act, were
struck down by the Supreme Court of Canada in
Osborne v Canada (Treasury Board).'s

B. The Values and Ethics Code for the
Public Sector

The Values and Ethics Code for the Public Sector is
a condition of employment for every civil servant
in the federal public sector, including employees
of agents of Parliament; serious breaches may be
investigated under the Public Servants Disclo-
sure Protection Act.'” The Code clearly prohibits
public servants, including agents of Parliament,
from engaging in partisan behavior. The Code
describes the role of a “professional and non-par-
tisan federal public sector [as] integral to [Cana-
dian] democracy.”*® The Code sets out five values
intended to “guide public services in everything
they do,” including respect for democracy, for
which a “non-partisan public sector is essential,’
and integrity, which “conserve[s] and enhance(s]
public confidence in the honesty, fairness and
impartiality of the federal public sector”*® This
emphasis on non-partisanship is further high-
lighted in the expected behaviours related to
these values.”

Public servants may be subject to disciplin-
ary measures, including termination of employ-
ment, if their conduct contradicts these values
and expected behaviours.*! If such activities were
to take place on a sufficient scale as to constitute
a serious breach of the Code, this would consti-
tute wrongdoing under the Public Servants Dis-
closure Protection Act and possibly trigger an
investigation by the Public Sector Integrity Com-
missioner.?

II. Proposed restrictions on
partisan activities

Bill C-520’s stated purpose is “to avoid conflicts
that are likely to arise or be perceived to arise
between partisan activities and the official duties

Volume 23, Number 2, 2014



and responsibilities of an agent of Parliament or
any person who works in the office of an agent of
Parliament.”” During the second reading debate,
Mark Adler, the Conservative MP who intro-
duced the bill, clarified his view of its purpose.
Adler argued that the purpose of the bill is to
hold agents of Parliament and their employees to
a higher standard than ordinary public servants
when it comes to their political activities, due to
their “vital role in government oversight,” “close
relationship with parliamentarians,” and “high
level of political visibility.” Adler suggested that
“former partisans” could undermine the “neu-
trality and independence” of agents’ work on
behalf of Parliament.*

The bill applies to nine existing agents of
Parliament: the Auditor General, the Chief Elec-
toral Officer, the Commissioner of Official Lan-
guages, the Privacy Commissioner, the Informa-
tion Commissioner, the Senate Ethics Officer, the
Conflict of Interest and Ethics Commissioner, the
Commissioner of Lobbying, and the Public Sec-
tor Integrity Commissioner.> The bill also allows
the Governor in Council to designate “any other
position” as an agent of Parliament for the pur-
poses of the bill, which would make it possible to
extend the bill to others, such as the Library of
Parliament, Office of the Parliamentary Budget
Officer, or the Canadian Human Rights Com-
mission.*

A) Declaration of past activities

The bill would also require “[e]very applicant for
a position in the office of an agent of Parliament”
to provide a “written declaration stating whether
or not, at any time, in the 10 years prior to apply-
ing for the position, they occupied a politically
partisan position,” as described above.?” The dec-
laration “must indicate the nature of any such
position, as well as the period of time during
which the person occupied it”?* If the applicant
is hired, the declaration must be made publicly
available online within a month.”” The require-
ment also applies to current employees, who
must post such a declaration online within
30 days of the legislation coming into force.”
Although they are likely a small minority, there
are probably many individuals who work for
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agents of Parliament who, in the last 10 years,
occupied these positions.

The relationship between this requirement
and the bill's broader purpose is unclear. Per-
haps the intent is to discourage applicants with
partisan experience from applying to work for
an agent. Alternatively, the intent could also
be to discourage agents from hiring employees
with partisan experience for fear of having the
employees’ past damage the agent’s reputation
and, by extension, undermine the credibility of
their work. However, in his testimony on the bill,
Auditor General Michael Ferguson suggested
that the officers would be unable to take past par-
tisan positions into account without falling afoul
of the requirements in the Public Service Employ-
ment Act that they hire on the basis of merit.* The
Act defines merit in terms of meeting essential
qualifications and selection based on asset quali-
fications, operational requirements, and organi-
zational needs. What constitutes an essential or
asset qualification must have some substantive
content. Something cannot be essential unless it
is necessary for the employee to perform the job,
whereas an asset qualification must improve job
performance.

Qualifications must respect the Charter.
Including the absence of political affiliation as
a qualification would likely raise issues around
discrimination and freedom of association under
the Charter. Such a qualification would have
to be justifiable under section 1 of the Charter.
For a few positions, such as elections returning
officers, the absence of any history of partisan
employment would likely survive Charter scru-
tiny. However, for most employees of agents of
Parliament, such history is likely irrelevant, if not
beneficial. Partisan employment may develop
relevant skills, and an awareness of the political
environment can be helpful in assisting agents
of Parliament and their staft.”? The explicit state-
ment that appointments must be “free from
political influence” already adequately addresses
the need to avoid injecting politics into staffing
decisions.

The disclosure requirement may undermine
the contribution of agents of Parliament and their
staff by creating a chilling effect on their activi-



ties. Agents were generally established to assist
parliamentarians in carrying out their constitu-
tional duties, including deliberating government
policies, holding the government to account for
its activities, and authorizing the raising and
spending of public monies.” Doing so frequently
involves pointing out problems with government
policy and suggesting opportunities to address
them. Some parliamentarians may seize upon
the past activities of the employees of agents
of Parliament to question the legitimacy of the
agent’s work by casting aspersions over underly-
ing motivations, which could in turn distract the
agent from fulfilling their mandate.

B) Written undertaking

The bill also requires that every applicant for a
position in the office of an agent of Parliament
and every employee “provide a written undertak-
ing indicating that they will, in fulfilling the offi-
cial duties and responsibilities of [their] position
... conduct themselves in a non-partisan man-
ner”** The bill does not provide a definition for
the term “non-partisan manner” and Adler did
not provide any clarification when asked during
his committee testimony on the bill.”* That said,
this requirement seems redundant as employees
are already required to conduct themselves in
an impartial and nonpartisan manner under the
Values and Ethics Code for the Public Sector.*®

C) Declaration of future intent

The bill would require agents of Parliament and
their employees to publicly disclose their inten-
tion “to occupy a politically partisan position”
and to specify the “nature of the position, as
well as the period of time during which the [the
employee of or agent of Parliament] intends to
occupy it”* The bill defines a “politically par-
tisan position” as 1) an “electoral candidate” in
a federal election; 2) a federal “electoral district
association officer”; 3) a “member of ministerial
staff’; 4) a “member of a parliamentary staft”;
and 5) a “member of political staft””**

Most employees of agents of Parliament —
certainly any with significant discretion to direct
the work of the agent’s office — would not likely
be able to work as a member of ministerial, par-
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liamentary, or political staff, even on a contrac-
tual or part-time basis, while remaining in their
position in the agent’s office. Doing so would
almost certainly violate the requirements of
impartiality and nonpartisanship specified in the
Values and Ethics Code for the Public Sector and,
by extension, the terms of their employment.”
Such work would also likely constitute political
activity that would “impair or be perceived as
impairing the employee’s ability to perform his
or her duties in a politically impartial manner”
contrary to the Public Sector Employment Act.
Either way, the employee would be subject to dis-
ciplinary action, including potential dismissal.

Although it would be possible for an agent’s
employee to occupy a politically partisan posi-
tion by virtue of being a candidate in a federal
election, he or she would not be able to do so
unless granted permission and a leave of absence
by the Public Service Commission.*” The Com-
mission may only grant permission “if it is satis-
fied that the employee’s ability to perform his or
her duties in a politically impartial manner will
not be impaired or perceived to be impaired”*
In evaluating the degree of actual or perceived
impairment, the Commission “may take into
consideration factors such as the nature of the
election, the nature of the employee’s duties and
the level and visibility of the employee’s posi-
tion.*

Considering the role played by agents of
Parliament and by extension, the nature of the
duties of their employees, it seems likely that the
Commission would be more reluctant to grant
permission to agents’ employees to run in fed-
eral elections than they would be for other parts
of the public service. Even if the Commission
were to grant an agent’s employee permission to
run in an election, which it has done on three
occasions since 2008, the Commission would
be required to disclose that it has done so in the
Canada Gazette.*®

Although an employee may consider run-
ning without receiving the Commission in the
n federal elections thay that they can be said to
truly intend to run until they receive permission.
If this is true, an employee would consider run-
ning, request permission from the Commission,
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who would gazette its decision, and the employee
would have to publicly declare his or her inten-
tion to run. Thus, the bill at best provides a sec-
ond forum for disclosing that an employee is
running as a candidate. The disclosure of future
intent to engage in partisan activities could be
intended to avoid conflicts of interest by dis-
couraging partisan involvement. However, this
deterrent effect would not serve the legislation’s
objective as it would add to the existing restric-
tions on political activities only when there is no
real or apparent conflict of interest.

III. Constitutional analysis of
proposed restrictions

The public declarations compelled by sections
7(1), 11, and 7(2) in Bill C-520 raise concerns
over freedom of expression, equality rights, and
freedom of association which are protected in
the Canadian Charter of Rights and Freedoms.**

A) Freedom of expression

Freedom of expression includes freedom from
being forced to express.*” In Slaight Communi-
cations v Davidson, a labour adjudicator exer-
cising authority under the Canada Labour
Code required an ex-employer to respond to
any requests for a reference on behalf of the
employee with a letter certifying the employee’s
employment and confirming his sales quota per-
formance, stating only that he had been unjustly
dismissed. Justice Lamer, whom the majority
endorsed on this point,* held that section 2(b)
was engaged:

There is no doubt in the case at bar that the part
of the order dealing with the issuing of a letter
of recommendation places, in my opinion, a
limitation on freedom of expression. There is
no denying that freedom of expression necessarily
entails the right to say nothing or the right not
to say certain things. Silence is in itself a form
of expression which in some circumstances can
express something more clearly than words
could do. The order directing appellant to give
respondent a letter containing certain objective
facts in my opinion unquestionably limits
appellant’s freedom of expression.*’
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Under Bill C-520, prospective and current
employees would be required to publicly disclose
their employment in politically partisan posi-
tions for the last 10 years. While these declara-
tions are certainly expressive activity, the Crown
may argue in defence of the bill that the declara-
tion compelled is one of true fact, that the infor-
mation would be disclosed in any event, or that
the individual is free to contradict the informa-
tion.*

It is irrelevant that the declaration compelled
is one of true fact. In Slaight, the letter the com-
pany was bound to provide did not express any
opinions, but simply stated facts regarding dura-
tion of employment and sales numbers.*

It is likewise irrelevant that employment his-
tory would, in the ordinary course of things, be
provided to the agent of Parliament. While appli-
cants provide details of previous employment
when applying for a position and when seeking
security clearance, the bill would require the
public declaration of this information. Further-
more, by singling out politically partisan posi-
tions, the bill gives these facts a new emphasis.
In effect, applicants are required to publically
declare select information perceived as nega-
tively reflecting upon their ability to behave in a
non-partisan manner.

It may be relevant that the individual mak-
ing the declaration would be free to contradict
the meaning conveyed by these declarations.
McLachlin CJ’s decision in RJR Macdonald and
Wilson J's obiter in Lavigne v OPSEU suggest that
a requirement to engage in expressive activity
combined with a restriction to limit the nature or
content of that expressive activity infringes free-
dom of expression. In RJR Macdonald, McLach-
lin CJ seemed to view the “combination of the
unattributed health warnings and the prohibi-
tion against displaying any other information” as
infringing freedom of expression.*® Similarly, in
Lavigne v OPSEU, Wilson ] suggested, without
expressly concluding, that Slaight turned on the
requirement to make some declaration paired
with the restriction on saying anything more.*

The bill provides that the Governor in Coun-
cil prescribes the content of the declaration. It
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would seem, therefore, that the information the
declarant would be free to provide would be lim-
ited in some way, and this would seem to infringe
freedom of expression. If the declarant is free to
add information as he or she wishes, based on
the authorities cited above, it is not as clear that
freedom of expression would be engaged.

A finding that the activity in question is
within the scope of freedom of expression will
satisfy the first requirement for determining an
infringement of section 2(b). The next ques-
tion the court must ask is whether constraining
said activity is in fact Parliament’s purpose,** in
which case section 2(b) is engaged. If its purpose
is not to constrain the activity and that doing so
is merely a by-product of the bill, the court must
interrogate whether the expressive activity that
is constrained promotes one of the objectives of
freedom of expression, including democracy, the
search for truth, and self-fulfillment.

Sections 7 and 11 directly control expres-
sion; the provisions require employees to express
themselves through a declaration.” This situa-
tion is similar to Osborne v Canada, which held
that prohibiting public servants from speaking
out in favour of a political party or candidate
was intended to restrict expressive activity.** The
declaration is clearly not an unintended adverse
effect but rather the direct purpose of the provi-
sion.

B) Equality rights

The bill distinguishes those who have past politi-
cal affiliations by requiring them to make a pub-
lic declaration. The status of political affiliation
as an analogous ground remains unsettled. At
the trial level, political belief has been upheld as
analogous,” but while the decision was affirmed
on appeal on other grounds, the appellate court
expressed reservations about the trial judge’s
conclusion on this point.*

It would seem, however, that political beliefs
or political affiliation should be an analogous
ground on the basis of the criteria set out in Cor-
biére” A person’s past political affiliations are
a fundamental part of their identity. Moreover,
political beliefs are widely recognized as a pro-
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tected ground in provincial human rights stat-
utes and in international law.*®

If political affiliation is an analogous ground,
it would follow that distinguishing people on the
basis of whether or not they held politically par-
tisan positions would amount to unequal treat-
ment. The question then becomes whether or not
this unequal treatment is discrimination. In that
case, the distinction might be argued to perpetu-
ate stereotypes around individuals who are polit-
ically affiliated;* it presupposes that individuals
who have held a politically partisan position in
the last 10 years are less capable of providing
non-partisan public service. The bill's sponsor
confirms this view:

Would the opposition trust a report issued
out of an office staffed by former professional
Conservative partisans? I do not believe so
and it is understandable that they might not.
The same goes for us on this side of the House.
We would be suspicious of a report prepared
by NDP partisans . . . [Bill C-520] respects the
process and ensures that these offices are being
operated and populated as intended.*

However, it is not clear that individuals who
have held politically partisan positions are less
capable of discharging their roles. Employees
may have worked for the party in a non-partisan
capacity, for instance, conducting research, or in
a capacity in which partisan sentiments are irrel-
evant, such as in Information Technology (IT)
support. Even where neither is the case, they may
no longer adhere to that party’s positions. Fur-
thermore, even where they might identify with
a political stripe, they might still yet be relied
upon to carry out their role at an agent of Parlia-
ment in a professional and non-partisan fashion.
By requiring a public declaration from everyone
without considering individual circumstances,
it might be argued that the bill perpetuates the
stereotype that all former employees of political
parties are less capable of acting in a non-parti-
san manner.

C) Freedom of association

Employees’ freedom of association is already
limited, in a justifiable manner, under the Public
Service Employment Act.’' The requirement that
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employees declare their intent to occupy partisan
employment also likely infringes that freedom.

In Dunmore, the court recognized that “the
purpose of section 2(d) [freedom of association]
commands a single inquiry: has the state pre-
cluded activity because of its associational nature,
thereby discouraging the collective pursuit of
common goals?”*? Here, an explicit purpose of
the legislation is to deter employees of agents
of parliament from taking up employment with
political parties,® which, in turn, may interfere
with the employee’s pursuit of political goals.*
The PEI Court of Appeal has recognized politi-
cal association as a form of protected association
and the SCC has done so implicitly.® Thus, while
speculative, it is possible that the requirement of
a declaration breaches freedom of association.

D) Justification under Section 1

In sum, Bill C-520 may be found to interfere
with freedom of expression, equality rights, and
treedom of association. Once such a prima facie
violation of the Charter is established, the bur-
den of justifying the infringement shifts to the
government under section 1 of the Charter, in
accordance with the test specified in R v Oakes.®®

It would seem that the overall purpose of
the declarations is to ensure that employees and
agents of Parliament discharge and are seen to
discharge their official duties in a non-partisan
manner. There can be little question that this
purpose is sufficiently important to satisfy the
first step of the Oakes test.

The bill seeks to achieve the above-men-
tioned purpose by reducing the “population” of
individuals who have held and hold politically
partisan positions.” It may be argued that the
public declarations will reduce the population in
three ways: 1) by deterring those who have held
politically partisan positions from taking up or
continuing employment with agents of Parlia-
ment; 2) by deterring agents of Parliament from
hiring, promoting, and retaining those same
individuals; and 3) by deterring those working
for agents of Parliament from taking up politi-
cally partisan positions.
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Whether or not the means adopted is ratio-
nally connected to reducing this population,
however, is a matter of debate. The Public Ser-
vice Employment Act does not currently seem to
permit employment decisions to be made on the
basis of political affiliation,*® a matter Auditor
General Michael Ferguson raised at committee.*
If agents of Parliament cannot take the political
nature of a past position into consideration when
hiring, it is not clear that the provision would
actually have the deterrent effects mentioned
above. If true, then section 7 and 11 would not
reduce the population of employees who have
held politically partisan positions.

At question is also whether the declara-
tions minimally impair the rights of employees
of agents of Parliament. It would seem that the
purpose of ensuring that employees and agents of
Parliament publicly discharge their official duties
in a non-partisan manner could be achieved by
less invasive means. Some of these means already
exist; as mentioned above, employees and agents
of Parliament are already required to conduct
themselves in a non-partisan manner. Moreover,
even if this were insufficient to achieve the stated
purpose of substantially achieving the objective,
it does not follow that individual candidates and
employees should declare themselves publically.
It would seem sufficient, for example, to require
agents to disclose aggregate statistics on the num-
ber and seniority of employees who have held
politically partisan positions or, in some cases, the
same characteristics of specific teams producing a
particular report. Finally, even if such a mecha-
nism were necessary for some employees, the bill
still does not minimally impair rights because it
could be better tailored to the circumstances of
each organization and role. The SCC relied on
this rationale in Osborne v. Canada (Treasury
Board), finding that restrictions on political activ-
ities of the public service are an unconstitutional
infringement of freedom of expression, unjusti-
fiable under section 1 due to overbreadth: “the
restrictions apply to a great number of public ser-
vants who in modern government are employed
in carrying out clerical, technical or industrial
duties that are completely divorced from the exer-
cise of any discretion that could be in any manner
affected by political considerations.””
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Finally, significant concerns remain around
the question of proportionality. While ensuring
employees and agents of Parliament discharge
and are perceived to discharge their official
duties in a non-partisan manner is important,
it is unclear how forcing public declarations of
individual partisan employment history would
significantly reduce the population of people
who have worked in past politically partisan
positions, or that such a reduction would have
a significant impact in terms of the perceived
or actual impartiality of agents of Parliament.
As mentioned above, an array of mechanisms
already ensure that these individuals behave
in a non-partisan manner. In addition, there is
little publicly available evidence of any behav-
iour to the contrary. That said, the declarations
would significantly impact declarants’ freedom
of expression, equality rights, and, in the case of
the declaration of intent, freedom of association.
While the transparency provided by the bill may
improve perceptions of non-partisanship, it may
also have a deleterious effect of undermining
agents of Parliament and their offices by creating
a perception of conflicts of interest where none
actually exist.

Conclusion

Partisan activities by employees of agents of Par-
liament are already well regulated: the Public Ser-
vice Employment Act prohibits public servants
from engaging in political activity that would
impair or appear to impair their impartiality and
the Values and Ethics Code for the Public Sector
prohibits employees from acting in a partisan
manner. Bill C-520 appears to have been drafted
without a sufficient awareness of this existing
regime. The bill requires public servants to dis-
close partisan history even though such history
cannot be taken into account in their hiring or
retention; to disclose any intentions to engage
in partisan activities even though such activities
are already prohibited if they would impair their
real or apparent impartiality; and to solemnly
affirm a narrow version of the Values and Ethics
Code for the Public Sector they already sign when
accepting employment.
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The restrictions the Public Service Employ-
ment Act places on political activities were
tailored to reflect the decision of the SCC in
Osborne, which recognized the political rights
and freedoms of employees as well as their indi-
vidual circumstances. Bill C-520 runs roughshod
over employees’ rights and freedoms by attempt-
ing to compel expression, encourage discrimina-
tion in hiring, and discourage political associa-
tion. These restrictions would not likely be saved
under section 1 as they do not seem rationally
connected to the purpose of the bill; they seem
not to minimally impair the rights of those they
affect; and their deleterious effects seem to out-
weigh their salutary effects.

In conclusion, significant portions of the bill
are duplicative of existing regulation, introduce
ambiguity into the regime for the regulation of
public servants, and are of dubious constitution-
ality.
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