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Introduction

There was a period when provincial legislation
that trespassed too deeply into the federal field
of bankruptcy and insolvency law was likely to
be declared to be ultra vires as an invasion of the
exclusive federal power in relation to that field.!
The five-to-four split in the 1978 Supreme Court
of Canada decision in Robinson v Countrywide
Factors Ltd*> was very much a turning point.
Thereafter, the constitutionality of provincial
legislation was almost invariably determined
through the application of the paramountcy
principle.’ Pursuant to this principle, a provincial
statute is rendered inoperative to the extent that
it conflicts with the federal statute. The Supreme
Court of Canada has created a two-branched test
for determining the presence of a conflict. Under
the first branch, there is an operational conflict
when it is impossible to comply with both the
federal and the provincial statute.* Under the
second branch, there is a conflict when the oper-
ation of the provincial statute frustrates the pur-
pose of the federal statute.” Either type of conflict
will render the provincial statute inoperative.

In November 2015, the Supreme Court of
Canada in Saskatchewan (Attorney General) v
Lemare Lake Logging Ltd® considered a consti-
tutional challenge to provincial farm protec-
tion legislation on the ground that it conflicted
with federal legislation that empowers a court to
appoint a national receiver under the Bankruptcy
and Insolvency Act (BIA).” The first branch was
not engaged since the secured creditor could
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comply with both federal and provincial laws by
waiting the longer period and satisfying the more
stringent provisions of the provincial statute. The
matter therefore fell to be decided on the basis of
the second branch of the paramountcy principle.

Determining purpose and objectives has not
proven difficult in the case of the long-standing
and established federal insolvency systems. For
example, the purpose of the bankruptcy sys-
tem has been described in a series of Supreme
Court of Canada decisions.® However, the federal
receivership provisions are of a different charac-
ter. Justice Coté described the process that has
given rise to these provisions as “an incremen-
tal evolution” The search for a federal purpose
behind them has proven to be more problematic.
The Supreme Court of Canada in Lemare Lake
undertook this search. The majority decision
brings into question the relevance of one of the
fundamental dynamic elements of receivership
law and casts doubt on whether it should be
characterized as a federal insolvency system at
all. In this article I will seek to explain how and
why this has come to pass.

The Background

3L Cattle Company Ltd. (3L Cattle) had given
a security interest to Lemare Lake Logging Ltd.
(Lemare Lake) in its land and in its goods other
than inventory to secure an obligation. Following
a default, Lemare Lake applied to the Saskatche-
wan Court of Queen’s Bench for the appointment



under the BIA of a national receiver of the assets
of 3L Cattle, excluding the livestock. 3L Cattle
argued that the court was required to dismiss the
application because the procedural requirements
of the Saskatchewan Farm Security Act® (SFSA)
had not been satisfied. Lemare Lake argued that
the provisions of the SFSA were inoperative by
virtue of the principle of federal paramountcy.

The SFSA imposes significant procedural
hurdles on a secured creditor who seeks to
enforce its security. It prohibits any action against
farm land unless a court order is obtained. The
creditor cannot apply for the order until after the
expiry of 150 days, and a mandatory review and
mediation process must be engaged."" A court is
required to presume that the farmer is making
sincere and reasonable efforts to satisfy the obli-
gations and must dismiss the application if the
secured creditor fails to rebut this presumption.'?
Even if the secured creditor satisfies this burden,
the court may still dismiss the application if it is
satisfied that it is not just and equitable accord-
ing to the purpose and spirit of the SFSA to make
the order.”

Compared to the SFSA, the receivership pro-
visions in the BIA are more of a legislative patch-
work. The original bankruptcy statute did not
govern receiverships at all. In 1992, the Act was
amended with the addition of Part XI respect-
ing receiverships." These provisions were very
much focused on problems associated with pri-
vately appointed receivers — the lack of account-
ability to anyone other than the secured creditor
who made the appointment, and the very short
period of time that was afforded to the debtor
before the receiver took over control of the debt-
or’s business. Section 244 of the BIA required
a secured creditor to give a notice of intention
before enforcing its security interest, and pro-
hibited enforcement until the expiry of ten days
after the notice.

Curiously, the concept of a national receiver
did not originally emanate from these provisions.
Instead, it first came about when courts used
their authority to appoint an interim receiver."”
Although the legislation envisaged a narrow and
limited watchdog role under which the interim
receiver would preserve the status quo and ensure

that the assets were not dissipated, courts seized
upon the wording of the section that allowed the
court to “take such other action as the court con-
siders advisable”' Courts used this as the basis
to appoint a national receiver who was given the
same broad powers that were afforded to court-
appointed receivers to operate the business and
to undertake a going concern sale.”” The orders
also sought to relieve a receiver of liability under
environmental legislation and successor rights
legislation, but subsequent judicial decisions
rendered this approach untenable.'®

The 2009 amendments to the BIA institu-
tionalized this emerging practice of appointing
a receiver under federal legislation. It returned
the interim receiver to its original limited role,
but created a new power of appointment that
authorized courts to appoint a receiver under
the BIA. The statute incorporates the traditional
“just or convenient” ground for the appointment
of a receiver and empowers the court to autho-
rize the receiver to take possession of the assets,
exercise control over the assets and the business,
and to take any other action that the court con-
siders advisable."” A number of additional pro-
visions were added. A qualification requirement
was added so that only a licensed trustee can be
appointed as a receiver,? and the application was
required to be filed in the judicial district of the
locality of the debtor.?' The court was also autho-
rized to create a charge ranking ahead of any or
all of the secured creditors for the fees and dis-
bursements of the receiver.”” Beyond these scant
provisions, the substantive law was not to be
found in legislation, but rather in the decisions
of courts that supervised court-appointed receiv-
ers.

The Supreme Court’s Search for
Federal Purpose

A party who challenges legislation pursuant to
the second branch of the paramountcy prin-
ciple is required to establish the purpose of the
federal statute and to show that the provincial
legislation is incompatible with this purpose. It
was abundantly clear that the 2009 amendments
were intended to codify the practice of the fed-
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eral appointment of a receiver that would be rec-
ognized throughout Canada, thereby avoiding
a multiplicity of proceedings. The critical ques-
tion was whether this was the only purpose of
the 2009 amendments, or if they also implied the
idea that receivership proceedings were intended
to give rise to a timely and efficient avenue for
enforcement of a security interest.

The Attorney General for Saskatchewan
argued that its purpose was simply to permit the
appointment of a national receiver who could
act throughout Canada. Amicus maintained that
its purpose was to create a body of substantive
federal receivership law that was uniform across
Canada and that was built upon the concept of
timeliness and real-time responsiveness. The
decision in Lemare Lake ultimately turned on
the methodology through which this federal
purpose was to be determined.

The decision of the majority was delivered by
Justices Abella and Gascon. They held that the
narrow purpose of section 243 of the BIA was
to establish a regime for the appointment of a
national receiver in order to eliminate the need
for multiple appointments in other provincial
and territorial jurisdictions. The ten day wait-
ing period established only a minimum wait-
ing period and it did not preclude the creation
of a longer waiting period under provincial law.
The majority thought that the idea of timeliness
inherent in the idea of “real-time” litigation had
developed in relation to restructuring law under
the Companies’ Creditors Arrangement Act, but
that it was not to operate as a more general norm
in bankruptcy and insolvency law. They stated
that “[a] judicially coined phrase, however mag-
netically phrased, that describes judicial prac-
tices in the context of restructurings, can hardly
be said to be evidence of the legislative purpose
of a national receivership regime.”*

The sole dissenting view was that of Justice
Coté. She thought that the federal provisions
were “intended to establish a process for appoint-
ing national receivers that would be effective,
timely, capable of responding to emergencies (or,
in a word, flexible) and sensitive to the totality
of circumstances.”** She also thought that the ten
day notice period signalled the need for urgency
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and real-time decision-making that is central to
the effectiveness of receivership proceedings.

Both the majority and the minority sought
to shore up their respective positions by find-
ing support in other provisions of the BIA. The
majority thought that elements of urgency were
part of the design of the reformulated interim
receiver provisions and that the absence of an
equivalent feature in section 243 indicated that
this was not a feature of the national receiver. The
dissent thought that the thirty day time limitation
on interim receivers indicated that Parliament
intended that a nationally-appointed receiver was
to be appointed promptly. The majority thought
that the discretion given to a court to make an
appointment showed that a secured creditor was
not entitled to the appointment of a receiver and
that provincial interference with a discretion
granted under federal law was not enough to
establish frustration of federal purpose. The dis-
sent thought that the existence of the discretion
simply highlighted the need for the court to be
responsive to the particular factual matrix on a
case-by-case basis. The majority thought that the
special treatment afforded to farmers in other
federal insolvency systems showed that Parlia-
ment thought that it was appropriate to afford
special treatment to farmers by not subjecting
them to the ordinary bankruptcy and insolvency
processes. The dissent thought that the federal
treatment of farmers showed a concern for time
sensitivity that was wholly absent from the pro-
vincial legislation.

Gradualism and the Evolution of
National Receivership Law

Parliament has enacted a number of statutes
that create insolvency systems. The bankruptcy
system is the best known, but there are several
others such as the Companies’ Creditors Arrange-
ment Act® (CCAA). In almost all instances, it is
possible to identify the exact moment in time
when the federal insolvency system came into
existence. So, for example, the bankruptcy sys-
tem was created on July 1, 1920 upon its com-
ing into force after its enactment the previous
year, and the CCAA was created in 1933 in the



midst of the Great Depression. Moreover, the
identification of the purpose of these insolvency
systems is not a difficult exercise. There are often
extensive Parliamentary debates and other back-
ground documents that provide considerable
detail on these matters.

But there is one insolvency system that
proves an exception to this rule. There is an
emerging body of national receivership law that
has its source in the provisions of the BIA. But
these provisions are not comprehensive in scope
and one must look to the common law and
equity to find the governing substantive princi-
ples that animate receivership law. Justice Coté’s
description of this body of law as “the product of
an incremental evolution” is apt, as her analogy
conveys the idea of gradualism; it is difficult to
discern a federal purpose in the same way that
can be done with all the other federal insolvency
systems.

In evolutionary biology, the idea of gradual
and incremental change explains why it is not
possible to pinpoint with any precision when
the first member of a new species evolves. There
never was a first whale or a first bird. Every crea-
ture is born of the same species as its parent. It is
only after many, many generations that the incre-
mental changes have compounded to such an
extent that we would conclude that the descen-
dent is no longer of the same species as its distant
ancestor.

This idea of gradual and incremental change
can help us understand why it is so difficult to
identify the purpose behind the federal receiver-
ship provisions when this does not prove so dif-
ficult in respect of the other insolvency systems.
Unlike the other insolvency systems that have
an objective that is publicised, discussed, and
debated, the federal receivership provisions are
gradually giving shape to a new insolvency sys-
tem. And as with other types of gradual change,
itis difficult to assign any particular date to when
this change came about. There are two elements
to this incremental growth of federal receiver-
ship law: first, the legislative amendments to the
BIA that introduce increasing federal regulation
and oversight of receiverships; and second, the

development of judicial norms and practices that
put meat on the bare bones of the statute.

The legislative developments first began with
the federal regulation of receiverships in 1992
and followed up with the 2009 amendments.
Viewed in isolation, the statutory provisions in
Part XI of the BIA do seem to lack the compre-
hensiveness of many of the other federal insol-
vency systems. It is undoubtedly true that the
receivership provisions of the BIA contain very
little in the way of substantive provisions. For
example, there are no rules that govern the stays
of proceedings or the operation and sale of the
business under receivership.

Viewed from a broader perspective, the idea
that receivership proceedings constitute a feder-
ally regulated insolvency system is more plau-
sible. The BIA amendments have increasingly
extended the statutory repossessory rights and
charges to receiverships as well as the other insol-
vency systems.” The section 244 ten-day notice
is integrated into the BIA restructuring regime
in that a debtor who is given the ten day notice
can immediately respond by giving a notice of
intention to file a commercial proposal.?’ This
initiates restructuring proceedings and automat-
ically gives rise to a stay of proceedings. The 2009
amendments to the BIA gave licenced trustees
a monopoly on receivership engagements, but
also resulted in the federal regulatory oversight
of receivers.?® Clearly, this body of law is being
increasingly drawn into the federal orbit.

Moreover, the insolvency law statute is not
the source of the most important rules in receiv-
ership proceedings. The applicable law is found
in the practices and the decisions of courts that
are using the federal provisions. The stay of pro-
ceedings, the powers of the receiver, and many
other important matters are found in the court
orders. The development of template receivership
orders® in provinces that have formal or infor-
mal commercial lists occurred under the former
interim receiver provisions of the BIA, and have
continued following the 2009 amendments. The
vast majority of court appointments are autho-
rized under the federal provision. It is difficult
to square these developments with the idea that
the sole purpose of the federal appointment of a
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receiver was simply to permit the appointment
of a national receiver who could act through-
out Canada. Federal receivership appointments
were routinely used both before and after the
2009 amendments when the debtor did not have
extra-provincial assets.

It is in the practices of the courts in hearing
receivership proceedings that ideas of urgency
and timeliness are most strongly encountered.
And it is here that the majority decision of the
Supreme Court of Canada is most out of step
with the day-to-day activities of insolvency law-
yers and judges. The majority suggests that time-
liness and real-time responsiveness to changing
dynamics are aspects of restructuring law, but
are not animating features of receivership law.
The idea of real-time litigation refers to the sen-
sitivity to time that is necessary when delays can
rapidly erode asset value. Real-time litigation is
operationalized in two ways: through the special
supervisory role of the judge who will hear sev-
eral applications from the commencement of the
proceedings to their conclusion; and, through
the unique role of the insolvency practitio-
ner who serves as a court officer (the monitor,
trustee, or receiver) and provides the court and
the creditors with critical information. Although
the idea of real-time litigation was first developed
in connection with restructuring proceedings,
insolvency lawyers and professionals now recog-
nize that these are more generalized insolvency
law norms that guide the commercial list judges
in all insolvency proceedings. Indeed, with the
advent of the liquidating CCAA, there has been
a blurring of the differences between restructur-
ing and receiverships that further supports the
application of the norms to both receivership
and restructuring proceedings without differen-
tiation.™

Future Implications

The contrast between the treatment of federal
receivership law with the development of the law
under the CCAA is most interesting. This stat-
ute was also initially characterized as skeletal in
nature. Courts began to make orders that altered
the legal rights of those who dealt with the insol-
vent company. Although there was initial uncer-
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tainty concerning the source of this power, it
was ultimately justified as being grounded in
the statute itself; it operated in a gap-filling role
where the statute was intended to achieve a par-
ticular purpose but no statutory mechanism was
provided to achieve it.”! The federal statute was
thus regarded as a bare framework that permit-
ted the creative judicial development of a wide
range of orders that altered the rights of those
who dealt with the company. The Supreme Court
of Canada in Sun Indalex Finance, LLC v United
Steelworkers® held that provincial legislation
that conflicted with a court order made under
the CCAA was rendered inoperative by the para-
mountcy doctrine.

Why is it that the skeletal framework of the
CCAA was expansively interpreted so as to permit
the making of orders that conflicted with provin-
cial legislation, but the same argument has fallen
flat in the case of the federal receivership provi-
sions? One might argue that there is a clearer
legislative framework to the CCAA and more in
the way of extrinsic evidence of Parliamentary
intention. But, it may also be that the remark-
able free-wheeling judicial attitude that spawned
the creation of restructuring law has come to an
end. The judicial development of restructuring
law occurred at a time when any hope of insol-
vency law had ground to a standstill.*® Canada
had no effective insolvency system that could be
employed to rescue a financially distressed com-
pany at a time when a sharp recession brought
many companies to the financial brink. Much
has changed since. The periodic amendment of
bankruptcy and insolvency law is now the norm,
and courts may now be less inclined to take on
a role that might be seen by critics as activist or
legislative in nature. The authority to make the
wide-ranging orders of past have now been codi-
fied in the CCAA and this further supports the
expectation that it is for Parliament to legislate
on such matters.

This shift from judicial development to statu-
tory codification means that the same moves that
worked in incremental judicial development of
the CCAA are not going to succeed in the realm
of receivership law. The idea that the power given
by a court to “take any other action that the court



considers advisable™* allows a receiver to over-

ride valid provincial legislation is now simply off
the table. In Railside Developments Ltd. (Re),”
the Nova Scotia Supreme Court held that the
authorization in the BIA did not permit a court
to override provincial legislation that requires
the consent of encumbrances in order to regis-
ter property as a condominium. The decision of
the Supreme Court of Canada in Lemare Lake
almost certainly confirms this to be the case.

Lemare Lake has likely had its greatest impact
in the province of Quebec. The Civil Code of
Quebec (CCQ), sets out rules concerning notice
periods that must be given by a secured creditor
prior to enforcement.*® It was widely thought that
the federal receivership provisions operated as a
code that overrode the need for compliance with
these provincial notice requirements if the fed-
eral receivership route was taken.”” Lemare Lake
has challenged this assumption, and may greatly
limit the use of the federal court appointed
receiver in Quebec.

A truly national body of receivership law will
now need to be fashioned by legislation. There are
several good reasons why this legislation might
be expected to come about. The existing skeletal
approach is highly problematic in the province of
Quebec, and this is compounded by the fact that
the equitable principles that are used by com-
mon law courts to fill in the gaps is foreign to the
civil law tradition of Quebec, thus resulting in an
untenable exceptionalism. The widespread use
of the commercial proposal as a substitute for
receivership proceedings®® illustrates the need
for an insolvency system that codifies the oper-
ative principles so as to create a better fit with
Quebec’s civil law tradition. Moreover, the cur-
rent legislative framework that governs receiver-
ships is fragmentary and confusing. It preserves
archaic distinctions between privately appointed
and court appointed receivers that are out of step
with modern realities.

Admittedly, codification would be a bold
step. It would mean the abandonment of the
present incrementalism in favour of drafting
and designing a new part of the BIA that would
seek to comprehensively set out the fundamental
principles of receivership law. It would fully rec-

ognize receivership law as an autonomous insol-
vency system on par with the other established
federal insolvency systems. In doing so, it would
permit the creation of a truly national and uni-
form body of receivership law throughout Can-
ada in which the objectives of the system would
be articulated and the balance between the need
or timeliness and compliance with provincial
enactment could be directly addressed.
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