Jordans Principle: Reconciliation
and the First Nations Child

Colleen Sheppard*

I. Introduction

The Truth and Reconciliation Commission of
Canada (TRC) was mandated to “document
the individual and collective harms” of residen-
tial schools and to “guide and inspire a process
of truth and healing, leading toward recon-
ciliation”* The stories of survivors revealed the
intergenerational and egregious harms of tak-
ing children from their families and commu-
nities. In seeking to redress the legacy of the
residential schools era, the TRC Calls to Action
include greater recognition of self-governance
of Indigenous Peoples, as well as numerous rec-
ommendations for equitable funding of health,
educational, and child welfare services. The TRC
specifically calls upon all levels of government
“to fully implement Jordans Principle”? This
principle honours the memory of Jordan River
Anderson, a young Cree child who died in hos-
pital at the age of five. Jordan unnecessarily spent
all of his short life in the hospital because the
province of Manitoba and the federal govern-
ment could not agree on who was responsible for
paying his home care costs.” Following Jordan’s
death, the Federal House of Commons unani-
mously passed a motion affirming that the gov-
ernment should immediately adopt a child-first
principle to ensure no gaps or delays in services
to First Nations children. Jordan’s Principle
requires that the first government approached by
a First Nations community pay for the requested
services, and that any jurisdictional disputes be
resolved afterwards.’

In this article, I explore the connections

between Jordans Principle and reconciliation.
The forced institutionalization of children dur-
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ing the residential schools era resonates with the
fact that Jordan Anderson was institutionalized
in a hospital and unable to live in his community
during his short life. Ensuring that First Nations
children are treated fairly and are secure in hav-
ing their social, economic, educational, and
health needs met is understandably a fundamen-
tal starting point for reconciliation.

To ensure that Jordan’s Principle contrib-
utes fully to the journey towards reconciliation,
however, it is also important to understand how
it should be interpreted and applied in contexts
of ongoing struggles for self-determination and
autonomous governance in Indigenous com-
munities. One of the foundational principles in
the United Nations Declaration on the Rights of
Indigenous Peoples® (UNDRIP) is the right of
self-determination and self-governance:

Indigenous peoples, in exercising their right to
self-determination, have the right to autonomy
or self-government in matters relating to
their internal and local affairs, as well as ways
and means for financing their autonomous
functions.’”

The TRC endorses the UNDRIP as “the
framework for reconciliation” It would seem
important, therefore, to develop the meaning of
Jordan’s Principle in a way that advances self-gov-
ernance in First Nations communities. Affirming
Jordan’s Principle as an integral dimension of
reconciliation and self-determination prompts
us to consider its significance beyond the narrow
(albeit important) question of which non-In-
digenous government pays for services to pre-
vent jurisdictional gaps. The promise of Jordan’s
principle lies in its potential to ensure equitable



health, educational, economic, and social ser-
vices in revitalized, autonomous, and self-gov-
erning communities.

II. Jordan’s Principle: Jurisdictional
and Rights Dimensions

Although Jordan’s principle was only a motion
passed in the Federal House of Commons in
2007, its legal significance was confirmed in two
important cases — Pictou Landing Band Council
v Canada (Attorney General)’ and First Nations
Child and Family Caring Society of Canada et al.
v Attorney General of Canada (for the Minister
of Indian and North Northern Affairs Canada).”
Beyond addressing the jurisdictional dimensions
of Jordan’s Principle, these cases also expanded
it to affirm a fundamental guarantee for equal-
ity in the provision of services to First Nations
children. The first case concerned funding for
home health care; the second, adequate funding
for child welfare on reserves. In both cases, there
is an underlying concern (that resonates with the
TRC’s work) that Indigenous children should
live and flourish in their homes and commun-
ities, and not be subject to institutionalization in
non-Indigenous institutions.

In the Pictou Landing case, Maurina Beadle,
the primary caregiver for her teenage son, Jeremy
Meawasige — who has complex health needs and
multiple disabilities — drew on Jordan’s Princi-
ple in support of her claim for additional fund-
ing to continue caring for her son at home. In
May 2010, Maurina Beadle suffered a stroke and
was unable to continue the level of care she had
provided in the past to Jeremy. The Pictou Land-
ing Band Council contacted the federal govern-
ment to request additional financial assistance to
maintain Jeremy’s home care. Barbara Robinson,
Manager of Social Programs, Aboriginal Affairs
and Northern Development Canada, denied the
request for additional funding. She maintained,
erroneously, that Jeremy would not have been
entitled to additional funding pursuant to pro-
vincial programs."!

What makes this case even more disturbing
is the willingness of the federal government offi-
cial to authorize significant funding for the insti-

tutionalization of Jeremy, but not for his home
care. Jeremy’s situation met the criteria for fully-
funded “long term institutional care” which had
been estimated to cost $350 per day (or approxi-
mately $10,500 per month); his home care was
estimated to cost approximately $8,200.> To pay
more for institutionalized care due to funding
rules and procedures raises the very real risks of
bureaucratic indifference to the human conse-
quences of governmental decisions.

In a pathbreaking judgment, Justice Manda-
min of the Federal Court of Canada interpreted
Jordan’s Principle broadly and contextually to
conclude that it required the federal government,
consistent with its adoption of Jordan’s Principle
as government policy, to provide the requested
additional funding.” Although both the federal
and provincial governments agreed that Jeremy
should not be entitled to additional funding,
Mandamin ] found that the “absence of a mone-
tary dispute cannot be determinative where offi-
cials of both levels of government maintain an
erroneous position on what is available ... and
both then assert there is no jurisdictional dis-
pute.”'* Specifically, he concludes that in excep-
tional cases involving significant hardship, a per-
son with multiple disabilities living off-reserve
in Nova Scotia would be entitled to additional
funding for home care.”” In contrast, Jeremy, a
First Nations teenager living on reserve with
severe disabilities was not entitled to additional
funding despite being in “similar dire straits.”'¢
As Mandamin ] explains, “Jordan’s Principle
aims to prevent First Nations children from
being denied prompt access to services because
of jurisdictional disputes between different levels
of government.”"’

In applying Jordans Principle, Justice Man-
damin noted that to refuse the additional fund-
ing would result in the institutionalization of
Jeremy and separation from his family and com-
munity:

Jeremy would be disconnected from his
community and his culture. He, like sad little
Jordan, would be institutionalized, removed
from family and the only home he has known.
He would be placed in the same situation as
was little Jordan.!'s
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He recognized the “deep bond” that Maurina
Beadle has with her son, as “the only person who,
at times, is able to understand and communicate
with him”"* and the importance of community in
Jeremy’s life. As Mandamin J wrote in describing
Maurina Beadle:

She discovered his love of music and sings
to him when he is upset or does not want to
cooperate. Her voice calms him and can make
him desist in self-abusive behaviour. She
takes him on the pow-wow trail, travelling to
communities where pow-wows are held. She
says Jeremy is happiest when he is dancing
with other First Nations people and singing
to traditional music while participating in
community pow wows.?

Thus, Mandamin J ordered additional fund-
ing to secure continued home care for Jeremy.
In light of his conclusions on Jordan’s Principle,
Justice Mandamin did not consider whether the
discretionary denial of funding was also discrim-
inatory in violation of section 15(1) of the Cana-
dian Charter of Rights and Freedoms.*!

The First Nations Caring Society case involved
a complaint pursuant to the Canadian Human
Rights Act* alleging discriminatory practices by
the federal government for child welfare services
on reserves.”> As noted by the Canadian Human
Rights Tribunal at the outset of its decision:

This decision concerns children. More precisely,
it is about how the past and current child
welfare practices in First Nations communities
on reserves, across Canada, have impacted and
continue to impact First Nations children, their
families and their communities.?*

The Tribunal concluded that the federal gov-
ernment was discriminating on the basis of race
against First Nations children by failing to pro-
vide adequate child welfare services on reserves.
As a result, it held that a disproportionate num-
ber of First Nations children continue to be
removed from their families and communities.
Specifically, the Tribunal held that governmen-
tal funding mechanisms create an “incentive to
take children into care Furthermore, families
and communities are not being provided pre-
ventive child welfare services and supports that
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are considered a best practice in modern child
welfare work and critical to reducing the need
to take children away from their families.”” Most
poignantly, the Tribunal explained that for “First
Nations, the main source of child maltreatment
is neglect in the form of a failure to supervise
and failure to meet basic needs. Poverty, poor
housing, and substance abuse are common risk
factors on reserves that call for early counselling
and support services for children and families to
avoid the intervention of child protection ser-
vices””® Moreover, the adverse effects of inad-
equate child welfare funding and policies “per-
petuate the historical disadvantage and trauma
suffered by Aboriginal people, in particular as a
result of the Residential Schools system.”

Although the case focused on discrimination
pursuant to the Canadian Human Rights Act,
the Tribunal addressed the relevance of Jordan’s
Principle, concluding that the “narrow defini-
tion and inadequate implementation of Jordan’s
Principle” has resulted in “service gaps, delays
and denials for First Nations children Indeed,
as the Tribunal explains, Jordan’s Principle effec-
tively mandates equitable treatment for First
Nations children:

Jordan’s Principle addresses the needs of First
Nations children by ensuring there are no gaps
in government services to them. It can address,
for example, but is not limited to, gaps in such
services as mental health, special education,
dental, physical therapy, speech therapy,
medical equipment and physiotherapy.*

Thus, while initially framed as a jurisdic-
tional issue, as illustrated in this decision, and
implicit in the Pictou Landing case, Jordan’s Prin-
ciple contains within it a fundamental commit-
ment to equality and non-discrimination. In the
First Nations Caring Society case, Jordan’s prin-
ciple emerges as an equality principle — at the
interstices of human rights protections against
discrimination against First Nations children. As
an affirmation of equality and non-discrimina-
tion, it entitles Indigenous children to the same
level and quality of services as non-Indigenous
children. As Cindy Blackstock notes, the inequi-
table treatment of First Nations children is rac-
ism: “If reconciliation means not saying ‘sorry’



twice, the tribunal’s decision must spur the fed-
eral government to stop using racial discrimi-
nation as public policy across all areas of First
Nations experience.® Thus, Jordans Principle
has been expanded beyond the question of juris-
dictional disputes to embrace a broader principle
about equitable treatment of First Nations chil-
dren. It contains, therefore, both a jurisdictional
dimension (with jurisdiction being understood
broadly) and a rights dimension (equitable access
to services for First Nations children).

Both of these cases attest to the risks of con-
tinued institutionalization and loss of commu-
nity in Indigenous children lives. Yet, both also
represent important victories for the children,
adults, families, communities, and community-
based organizations involved. From these two
pathbreaking decisions, we can see that Jordan’s
Principle has important jurisdictional and equal-
ity rights implications. The principle addresses
a reality that in some cases, neither federal nor
provincial governments want to assume jurisdic-
tion and financial responsibility for health and
other needs of First Nations children. Moreover,
it affirms a rights-based entitlement to equitable
services for First Nations children. It is impor-
tant to ensure, however, that the transformative
and reconciliatory potential of these legal victo-
ries is reinforced and that they are not under-
stood simply as affirmations of non-Indigenous
control or hegemony over First Nations commu-
nities. Instead, with respect to both the jurisdic-
tional and rights-based dimensions of Jordan’s
principle, it is possible to affirm a broader, trans-
formative interpretation, which integrates atten-
tiveness to reconciliation and Indigenous self-
determination consistent with the aspirations of
the UNDRIP. I want to suggest, therefore, that to
advance reconciliation, Jordan’s Principle should
ensure both equitable outcomes and equitable
processes to advance community well-being,
autonomy, and self-determination.

II1. Jurisdictional Justice®?

Thinking about jurisdiction evokes consider-
ations of governance, sovereignty, and the divi-
sion or sharing of responsibilities between dif-
ferent levels of government. In the conventional

Canadian constitutional context, when we ask
about who has jurisdiction, we often think about
which non-Indigenous level of government (fed-
eral, provincial, or territorial) should be respon-
sible for particular services and domains of
everyday life. Whereas we often witness govern-
ments seeking greater jurisdictional responsibil-
ity in constitutional disputes about the division
of governmental powers, with respect to juris-
dictional responsibilities and in particular finan-
cial responsibilities towards Indigenous peoples,
governments often retreat.’* Such is the case, for
example, with respect to ensuring safe water and
housing, redressing structural conditions of pov-
erty, and funding health services.*® Indeed, Jor-
dan’s Principle emerged in the wake of a juris-
dictional dispute where neither the federal nor
the provincial government wanted to assume
responsibility to fund Jordan’s home-care health
services.

Despite efforts by non-Indigenous govern-
ments to limit their jurisdictional responsibili-
ties and concomitant financial obligations, the
importance of Indigenous self-determination
risks being overlooked in these federal-provin-
cial jurisdictional disputes. As Mary Ellen Tur-
pel explains in her critique of the Supreme Court
jurisprudence regarding the question of juris-
diction over marital property rights on reserves,
cases about Indigenous womens lives (includ-
ing one case that involved domestic violence)
were reduced to a dispute between the federal
and provincial governments. There was no space
for Indigenous women’s voices, resulting in the
“complete silencing of aboriginal women’s expe-
riences and indeed of the aboriginal dimension”
of the cases.’® Turpel cautions that, “to win may
simply mean to more fully situate yourselves as
a subordinate to a paternal guardian state™” As
she further explains:

Framing the issue in constitutional division
of powers doctrine is an effective strategy
for depoliticizing the cases and silencing any
questioning of the overwhelming state control
of (jurisdiction over) aboriginal people.

Colonial gaps are not there just to be filled.
The regime is problematic as a whole because
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it seeks to Dbureaucratically administer
Indian people according to Anglo-European
standards.*®

For Turpel, the Canadian legal regime is
“thoroughly colonial™®® To focus exclusively on
ascertaining provincial versus federal jurisdic-
tion is to fail “to step back and realize the oppres-
sive and presumptuous nature of its exercise”*

Turpel’s insights, therefore, underscore the
idea that we should not limit concepts, such
as Jordan’s Principle, to the narrow question
of ascertaining which non-Indigenous level
of government has jurisdiction and funding
responsibilities. Instead, we need to probe how
Indigenous community governance, autonomy,
and self-determination are engaged by Jordan’s
Principle. In so doing, questions arise about how
essential social and health services are provided,
who controls the development and delivery of
those services, and whether Indigenous voices
are heard and centred. As Turpel emphasizes,
Indigenous autonomy, voice, and self-determi-
nation should be at the heart of these jurisdic-
tional disputes, not erased through the technical
doctrines of the constitutional division of pow-
ers.*!

Turpel’s ideas resonate with Hester Lessard’s
analysis of a case involving a jurisdictional dis-
pute about safe injection sites for drug users in
Vancouver’s Downtown Eastside.** Lessard tells
the story of grassroots community mobilization
for safe injection sites, involving politically mar-
ginalized groups generally excluded from demo-
cratic engagement. She insists that constitutional
disputes about federal versus provincial jurisdic-
tion need to take into account the democratic
participation of the affected marginalized groups
and communities. For Lessard, “jurisdictional
justice” requires

. a more substantive account of political
engagement at the community level where two
crucial elements are present. The first element
is the voicelessness or political marginality
of the community in question in relation
to conventional institutional channels of
democratic change. The second element is the
fundamental nature of the interest at stake for
that community... .’
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Thus, like Turpel, Lessard maintains that
debates about jurisdiction in Canadian constitu-
tional law need to engage more fully with ques-
tions of community empowerment, democracy,
and governance, rather than presuming the
legitimacy of traditional structures of political
power.**

In the context of Jordans Principle, there-
fore, it is not just a matter of requiring the fed-
eral or provincial governments to provide more
money for health or child welfare services; it is
also critical to ensure that community voices are
heard and that Indigenous governments control
the development and implementation of such
services. In the Pictou Landing case, members
of Jeremy’s family and community, as well as
the local First Nations government, understood
his physical and psychological needs. The fed-
eral bureaucratic decision-making process was
insensitive to the egregious impact institution-
alization would have had on Jeremy’s life and
well-being. The case is not simply about money
and government funding; it raises the question
of who decides critical issues about how people
live and govern themselves with love and dignity.

Similarly, in the First Nations Caring Soci-
ety case, child welfare is not just about increas-
ing funding. It is also about securing preventive
services in the child welfare system, addressing
structural inequalities in communities, and hon-
ouring the participation of First Nations com-
munities in forging solutions for how to best care
for their children. In short, an understanding of
Jordan’s Principle that is rooted in jurisdictional
justice requires a commitment to autonomy and
self-determination in First Nations communi-
ties.

IV. Inclusive Equality

Similar concerns about the importance of com-
munity, autonomy, and empowerment apply to
equality rights and non-discrimination. In both
the Pictou Landing and First Nations Caring
Society cases, Jordans Principle is understood
as ensuring equitable and non-discriminatory
services for First Nations children. Increasingly,
the principle has been framed as a human rights



claim. Over the past 35 years, rights have flour-
ished in Canadian law, with the constitutional
entrenchment of rights in the Charter and con-
tinued expansion of statutory anti-discrimina-
tion laws. Beyond the equality and non-discrim-
ination rights at the heart of Jordan’s Principle,
there has also been the entrenchment of Aborigi-
nal rights in section 35 of the Constitution Act,
1982,% growing recognition of international
Indigenous rights, and efforts to advance eco-
nomic and social rights.*® Nevertheless, as in the
case of jurisdictional disputes, there are risks to
the rights-based approach.

Depending on how rights-based claims are
framed, they may advertently or inadvertently
perpetuate subordination. In her work on the
paradoxes of rights, Wendy Brown has questioned
“when and whether rights ... are formulated in
such a way as to enable the escape of the sub-
ordinated from the site of that violation ... [and
to challenge] the conditions within”¥ Brown’s
concerns echo those of Turpel and her concern
about how Canadian colonial legal structures are
premised on the subordination of Indigenous
peoples.* Thus, while rights, including equality
rights, may result in remedial relief that imposes
additional obligations on governments, there
is a risk that in doing so, non-Indigenous gov-
ernmental control is increased over individuals
and communities. Both the Pictou Landing and
First Nations Caring Society cases were framed
as claims for increased funding from non-In-
digenous governments without expressly rais-
ing autonomy and self-determination as integral
claims. Certainly, both the Pictou Band Council
and the First Nations Caring Society are actively
engaged with self-governance issues and activ-
ism towards greater community control over
child health and welfare services. Nevertheless,
the legal framing of the cases fits into a more
traditional paradigm that could result in con-
ceding governing authority to non-Indigenous
governments.

In my work on equality rights in other
contexts, I have endeavoured to elaborate an
approach I call “inclusive equality” * The key
idea at the heart of inclusive equality is recogni-
tion of the importance of both substantive out-

comes (i.e. economic, psychological, physical,
and social well-being) as well as procedural
equality (i.e. participatory decision-making
processes, community autonomy, and equitable
political power structures within organizations,
communities, and countries). Inequality results
from both the substantive effects of discrimin-
ation (including social, psychological, physical,
and economic harms) and the systemic and insti-
tutional practices and processes that reproduce
it Accordingly, “securing greater equality in
access to economic and social well-being, com-
munity leadership opportunities, food, shelter,
healthcare, education, and cultural activities on a
long-term basis will require more than a redistri-
bution of income. It will require a restructuring
of human relations”™' Indeed, a restructuring of
relationships between indigenous and non-in-
digenous people is critical to the reconciliation
project.”> To begin to redress the structural and
systemic inequalities facing First Nations chil-
dren, therefore, it is important to examine the
effects of both inequitable substantive funding
and the problems in the processes of governance
and service delivery as they affect First Nations
children. If the community is not empowered
to address issues like health care and child wel-
fare through self-governance and participatory
processes, there is a risk that existing programs
and services will not respond to the needs of the
community. To the extent that long-term sys-
temic and structural change is needed, it must be
informed by the voices and experiential know-
ledge of First Nations communities and provide
autonomy and decision-making power to those
communities and to First Nations organizations
working on these issues. In short, a systemic,
substantive, and structural vision of inclusive
equality and human rights remedies is both a
challenge and an imperative to success.

V. Conclusion: Reconciliation and
Jordan’s Legacy

The significance of Jordans Principle contin-
ues to grow. Borne of the bureaucratic indiffer-
ence to the impact of jurisdictional disputes on
individuals, families, and communities, it chal-
lenges us to keep our focus on the human con-
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sequences of governmental decisions. From a
motion in Parliament to honour the memory of
Jordan Anderson, to consolidation of the legal
significance of the principle in the Pictou Land-
ing and First Nations Caring Society cases, Jor-
dan’s Principle is having a concrete impact on
the legal obligations of the federal and provincial
governments towards First Nations communi-
ties. Beyond responding to the risk of delays or
denial of services resulting from jurisdictional
uncertainties in Canadian federalism, Jordan’s
Principle effectively requires equitable health
and welfare services for First Nations children.
It affirms an entitlement to non-discriminatory
governmental services and benefits.

While the progress we have made in under-
standing the full meaning of Jordan’s Principle
is important, significant challenges remain.
Underfunding of programs and services to First
Nations children continues.”® Such underfunding
continues even in contexts where there are reme-
dial orders mandating an end to discriminatory
funding.>* Moreover, the realities of inequality
in the lives of First Nations children reveal that
Jordan’s Principle is not simply about preventing
jurisdictional gaps between federal and provin-
cial governments or ensuring a certain amount
of government funding for services. Both the
jurisdictional and rights-based dimensions of
Jordan’s Principle deserve an interpretation that
respects the decision-making authority and self-
determination of First Nations communities.
In this way, Jordan’s Principle may advance the
challenges of reconciliation and in so doing fully
honour the memory of Jordan Anderson.
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