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Abstract

Federal regulation of greenhouse gas (GHG) emissions pres-
ents a di!  cult challenge for Canadian constitutional law. " e 
federal government’s legislation to implement a national mini-
mum standard of GHG emissions pricing, the Greenhouse Gas 
Pollution Pricing Act (GGPPA), and the trio of reference cases 
launched by Saskatchewan, Ontario, and Alberta questioning 
its constitutional validity, have brought the law and politics of 
GHG emissions pricing to the forefront of Canadian feder-
alism. In the two appellate court decisions delivered to date, 
the legislation has been sustained as a valid exercise of Parlia-
ment’s power to legislate for the Peace, Order, and Good Gov-
ernment (POGG) of Canada. In each case, however, judges 
have expressed signi# cant concern with respect to the impact 
of the legislation on provincial jurisdiction.

We draw on recent and historic jurisprudence to charac-
terize conceptual errors that have bedevilled POGG, speci# -
cally in the tendency to overestimate its impact on provincial 
jurisdiction. We then examine the existing interpretive prin-
ciples that limit POGG’s ability to upend the critical balance 
inherent in the division of powers. Finally, we discuss how 
a properly empowered, calibrated, and constrained POGG 
relates to the GGPPA. We argue that the reduction of national 
GHG emissions constitutes a valid federal subject under the 
national concern branch of POGG, and that the GGPPA is a 
valid exercise of federal jurisdiction. We see no reason under 
the double aspect doctrine and cooperative federalism why 
provinces would lose any existing provincial jurisdiction 
as a result of the implementation of the GGPPA. Rather, a 
restrained approach to paramountcy, and the mechanics of 
the GGPPA itself suggest that provincial and federal legislation 
will work concurrently on GHGs. " at seems entirely appro-
priate given the nature of the climate change crisis before us. 
In the legislative challenge of our time, we believe Canada’s 
Constitution is up to the task.

Résumé

La réglementation fédérale sur les émissions de gaz à e& et de 
serre (GES) soulève de problèmes très di!  ciles pour le droit 
constitutionnel canadien. La législation du gouvernement 
fédéral visant à mettre en œuvre une norme nationale mini-
male de tari# cation des émissions de GES, la Loi sur la tari-
! cation de la pollution causée par les gaz à e$ et de serre, et les 
trois cas de référence lancés par la Saskatchewan, l'Ontario et 
l'Alberta remettant en question sa validité constitutionnelle, 
ont mis la loi et la politique de tari# cation des émissions de 
GES au premier plan du fédéralisme canadien. Dans les deux 
décisions de la cour d'appel rendues à ce jour, la législation a 
été maintenue comme un exercice valide du pouvoir du Par-
lement de légiférer pour la paix, l'ordre et le bon gouverne-
ment (POBG) du Canada.  Il importe toutefois dans les deux 
cas que les juges aient exprimé des préoccupations impor-
tantes concernant l'impact de la législation sur la juridiction 
provinciale.

Nous nous appuyons sur la jurisprudence récente et anci-
enne pour dé# nir les erreurs conceptuelles qui ont a& ecté le 
POBG, notamment la tendance à surestimer son impact sur 
les compétences provinciales. Ensuite, nous examinons les 
principes d'interprétation existants qui restreignent la capacité 
du POBG à bouleverser l'équilibre critique inhérent à la divi-
sion des pouvoirs. Finalement, nous discutons de la manière 
dont un POBG correctement habilité, calibré et limité est asso-
cié à la Loi sur la tari! cation de la pollution causée par les gaz à 
e$ et de serre. Nous considérons que la réduction des émissions 
nationales de GES doit constituer l'un des sujets fédéraux val-
ables dans le cadre des préoccupations nationales du POBG, et 
que la Loi sur la tari! cation de la pollution causée par les gaz à 
e$ et de serre est un exercice valable de la compétence fédérale. 
Nous ne voyons aucune raison, en vertu du principe du double 
aspect et du fédéralisme coopératif, pour laquelle les provinces 
risqueraient de perdre toute compétence provinciale existante 
à la suite de la mise en œuvre de la Loi sur la tari! cation de la 
pollution causée par les gaz à e$ et de serre. Au contraire, une 
approche modérée de la primauté, et les mécanismes de la 
Loi sur la tari! cation de la pollution causée par les gaz à e$ et 
de serre elle-même suggèrent que les législations provincia-
les et fédérales vont travailler en parallèle sur les GES. Cette 
démarche semble tout à fait appropriée face à la nature de la 
crise du changement climatique actuelle. Dans le contexte du 
dé#  législatif de notre époque, nous jugeons que la Constitu-
tion canadienne est à la hauteur de la tâche.
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Introduction

Federal regulation of greenhouse gas (GHG) 
emissions presents a di!  cult challenge for Cana-
dian constitutional law. Perhaps the most impor-
tant policy area of our time, tackling climate 
change — and the GHGs that produce it — is 
a political necessity of the twenty-# rst century. 
Since neither the environment in general nor 
GHGs in particular are speci# cally enumerated 
subjects in the Constitution Act, 1867, consti-
tutional controversies surrounding the nature 
and extent of jurisdictional authority in relation 
to them are as inevitable as the policy disagree-
ments concerning the appropriate regulatory 
approach to limiting their use.1

" e federal government’s legislation to im -
ple ment a national minimum standard of GHG  
emissions pricing, the Greenhouse Gas Pollution 
Pricing Act (GGPPA), and the trio of reference 
cases launched by Saskatchewan, Ontario, and 
Alberta questioning its constitutional validity, 
have brought the law and politics of GHG emis-
sions pricing to the forefront of Canadian fed-
eralism.2 As with the shared jurisdiction over 
environmental protection more generally, the 
authority to regulate GHGs exists within a num-
ber of the enumerated heads of power in both 
Sections 91 and 92 of the Constitution Act, 1867, 
granting scope for valid provincial and fed-
eral legislation under existing heads of power.3 

Depending on the nature of the statutory regime, 
of course, the regulation of GHGs might validly 
fall within provincial authority over property 
and civil rights in the province, matters of a local 
nature, taxation powers, or in relation to local 
works and undertakings, just as they may reside 
within the federal power to make laws in relation 
to trade and commerce, taxation, interprovincial 
undertakings, or perhaps the criminal law.4 " e 
GGPPA poses a broader question striking at the 
heart of Canada’s constitutional arrangements 
and fundamental norms: does the GGPPA fall 
under the national concern branch of the peace, 
order, and good government (POGG) power?

" e positive answer to that question, we 
argue, lies in reconciling the competing demands 
that have always animated Canadian federalism: 

enabling necessary federal unity concerning 
national matters while protecting the provincial 
autonomy and diversity essential to a federation. 
As di!  cult as resolving such tensions appears, 
doing so is the life story of Canada’s federal 
arrangements. " e principles animating that 
story must guide the constitutional challenge of 
GHG emissions regulation now before us.

Even though the particular policy problems 
are new, the challenges posed by POGG are not. 
POGG and its variously worded antecedents 
are older than Canada itself. Traced to English 
statutes in the # 5 eenth century, the transfer of 
authority from one law-making body to another 
enabled the British Crown to extend, but also cir-
cumscribe, jurisdictional power to a local entity: 
a necessary process to govern a diverse realm. In 
the era of the British Empire, POGG morphed 
into boilerplate (o5 en worded as the power to 
make laws concerning “peace, welfare, and good 
government”) by which the Crown empowered 
executive government in its distant colonies 
to make law in the Crown’s name. Versions of 
POGG appeared in countless instructions to 
North America’s colonial governors, and most 
of Canada’s early constitutional instruments.5 
POGG’s presence in the opening words of Sec-
tion 91 of the Constitution Act, 1867 authorizing 
Parliament to “make Laws for the Peace, Order, 
and good Government of Canada, in relation to 
all Matters not coming within the Classes of Sub-
jects” assigned to the Provinces would not have 
been a surprise to Canada’s nineteenth-century 
lawyers, judges, and politicians. Its meanings, 
most would have assumed, were reasonably well 
settled by centuries of constitutional use, tradi-
tion, and expectation.

But, of course, times change and constitu-
tions along with them. While the Judicial Com-
mittee of the Privy Council’s decision in Russell 
v % e Queen suggested a reasonably generous 
interpretation of the legislative power conferred 
by POGG on the federal Parliament, it did not 
take long for the rulings of the Privy Council to 
swing in the other direction as the challenges of 
protecting the law-making authority of provinces 
captured the attention of the Privy Council.6 Lord 
Watson was the # rst to recognize explicitly that 



Constitutional Forum constitutionnel 3

POGG “ought to be strictly con# ned” in order 
to preserve “the autonomy of the provinces.”7 
Lord Haldane famously took that task to heart 
in interpreting POGG as a limited emergency 
power in a series of cases in the 1920s.8 POGG, 
W.P.M. Kennedy lamented as the Great Depres-
sion worsened, had vanished “with the winds.” 9

" at was not quite true, as Privy Coun-
cil decisions in the re Aeronautics and re Radio 
Communication reference cases revealed,10 but 
it was true enough for an in= uential handful of 
Canadian constitutional lawyers and scholars 
such as Frank Scott, Bora Laskin, and Kennedy. 
" ey pushed judges to # nd in POGG’s capacious 
wording greater federal legislative authority, 
especially in relation to economic matters.11 " e 
scholarly project to invigorate POGG dominated 
Canadian constitutional law in the 1930s and 
40s, so much so that Laskin worried he was in 
danger of wearing out the arguments by the time  
his classic article on POGG appeared in 1947.12 
Perhaps with some fatigue, then, the contro-
versies surrounding POGG’s constitutional role 
quieted in the postwar decades as the Supreme 
Court of Canada replaced the Privy Council as 
Canada’s highest appellate authority, and courts 
turned to the more speci# c heads of federal 
power to ground federal legislation.

POGG returned brie= y to the spotlight in 
the 1970s in Anti-In& ation, enabling Laskin, now 
as Chief Justice of the Supreme Court, to revive 
his expansive views on POGG, although without 
convincing a majority of the Court to endorse 
his broader conception of the national con-
cern branch.13 A majority of the Supreme Court 
upheld federal legislation regulating dumping 
in provincial marine waters under the national 
concern branch in Crown Zellerbach a decade 
later, although Justice La Forest’s trenchant dis-
sent echoed in the case’s a5 ermath as least as 
strongly as Justice Le Dain’s majority judgment.14 
Certainly, Justice La Forest had convinced him-
self enough to issue a further warning on POGG 
in Hydro-Québec, noting that the national con-
cern branch “inevitably raises profound issues 
respecting the federal structure of our Constitu-
tion,” and should not be used when other heads 
of federal authority could authorize the legisla-

tion at issue.15 Despite the attention POGG still 
holds as a constitutional provision of symbolic 
meaning, the judicial reality of POGG is of a sel-
dom litigated constitutional power de# ned by a 
handful of decades-old Supreme Court decisions 
— until now.

In the reference  cases involving the GGPPA, 
majorities in both the Saskatchewan and Ontario 
Courts of Appeal found the GGPPA intra vires 
Parliament under POGG’s national concern 
branch, with dissenting judges in both courts 
# nding the legislation invalid.16 In Saskatche-
wan, Justices Ottenbreit and Caldwell held that 
the legislation imposed too great an impact on 
provincial jurisdiction and thus was “not recon-
cilable with the fundamental distribution of leg-
islative powers under the Constitution.”17 At the 
Ontario Court of Appeal, Justice Huscro5 ’s dis-
sent equated the # nding of the GGPPA’s validity 
under POGG to “a change to the constitutional 
order” and a distortion of “the POGG power and 
the limited purpose it is designed to serve.”18

In this article, we   draw inspiration from 
long-standing e& orts in Canadian constitutional 
history to resolve tensions between unity and 
diversity in adjudicating the division of powers. 
We argue that there exist several means by which 
broadly enumerated jurisdictional powers of the 
federal government can be given purposive life, 
while also being necessarily and productively 
constrained in the name of balanced federal-
ism and provincial autonomy.19 " e principles of 
mutual modi# cation, subject matter precision, 
the double aspect doctrine, and cooperative fed-
eralism and concurrency provide important con-
ceptual tools to serve the twin purposes of feder-
alism: squaring unity with diversity.20 " e error 
in many of the cases has been to imagine that 
POGG, ominous and omnivorous in its capacity 
to eradicate provincial authority, exists in a realm 
beyond the existing mechanisms of constraint 
that work to protect and promote a balanced 
federalism. We share this concern for provincial 
jurisdiction if POGG operates on its own rules of 
federalism. We do not think it does.

We make the case for a POGG embedded 
in the dynamic web of federalism’s constraints 
in the argument that follows. First, we draw on 
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recent and historic jurisprudence to character-
ize the conceptual errors that have bedevilled 
POGG, speci# cally in the tendency to overesti-
mate its impact on provincial jurisdiction. We 
then examine the existing interpretive principles 
that limit POGG’s ability to upend the criti-
cal balance inherent in the division of powers. 
Finally, we discuss how a properly empowered, 
calibrated, and constrained POGG relates to the 
GGPPA.

2. Competing Views of the National 
Concern Branch of POGG

POGG’s potential to unbalance federalism has 
led to justi# ed wariness about its use. In Crown 
Zellerbach, Justice La Forest warns that POGG 
requires “judicial strategies to de# ne its ambit” in 
order to avoid an approach that will “e& ectively 
gut provincial legislative jurisdiction and sacri-
# ce the principles of federalism enshrined in the 
Constitution.”21 “[T]he challenge for the courts, 
as in the past,” Justice La Forest observes, “will be 
to allow the federal Parliament su!  cient scope 
to acquit itself of its duties to deal with national 
and international problems while respecting the 
scheme of federalism provided by the Constitu-
tion.”22 " at challenge has been made more dif-
# cult by confusion about how POGG impacts 
provincial jurisdiction.23

2 .1 Transfer ! eory

A persistent error has been to describe POGG 
as transferring jurisdiction from provincial to 
federal jurisdiction in a zero-sum exchange. We 
call this the transfer theory of POGG. " e trans-
fer theory posits that a # nding of validity under 
POGG e& ectively amends the division of pow-
ers by transferring jurisdiction from provincial 
to federal authority resulting in the dramatic 
and permanent alteration, and unbalancing, of 
federal arrangements. As we will argue, there 
is no reason for POGG to work in such a man-
ner given the existing mechanisms and judicial 
interpretations of the division of powers, nor is 
there any rationale to burden POGG with such 
powers precisely because of the importance of 
the balance of federalism as an animating prin-
ciple upon which the division of powers rests. 

Nonetheless, the transfer theory appears to lesser 
and greater extents in a good deal of writing 
about POGG. Put most bluntly, in the Ontario 
GGPPA Reference, Associate Chief Justice Hoy 
suggests that “the national concern branch of the 
POGG power creates new and permanent fed-
eral jurisdiction by taking powers away from the 
provinces.”24 Justice Huscro5  agrees that a judi-
cial # nding of validity under POGG represents 
a “transfer of power from provincial legislatures 
to Parliament.”25 In the Saskatchewan GGPPA 
Reference, Chief Justice Richards explains that 
“the problem is not only that recognizing federal 
jurisdiction over something as broad as GHG 
emissions would give Parliament wide authority 
in positive terms. It is that, in negative terms, pro-
vincial legislatures would be signi# cantly denied 
the authority to deal with GHG emissions.” In 
dissent, Justices Ottenbreit and Caldwell o& er 
similar concerns, # nding that “if GHG emissions 
are recognized as a matter of exclusive federal 
jurisdiction […] provincial legislatures would 
be signi# cantly denied the authority to deal with 
GHG emissions.”26

Some academic commentary shares the view 
that federal jurisdiction under POGG entails an 
equivalent loss of provincial jurisdiction. Joseph 
Castrilli characterizes POGG as “by de# nition … 
removing the area from the possibility of concur-
rent provincial legislation.”27 Shi-Ling Hsu and 
Robin Elliot interpret Crown Zellerbach to hold 
that “if federal legislation is upheld under the 
national concern branch of POGG the ‘matter’ 
of that legislation is foreclosed to the provincial 
legislatures.”28 In the context of the GGPPA, Sujit 
Choudhury argues that concerns over federal 
overreach into provincial jurisdiction are ampli-
# ed by “the Supreme Court’s view that federal 
jurisdiction under the POGG power over matters 
of national concern is exclusive and would there-
fore preclude provincial legislation.”29 Dwight 
Newman similarly maintains that “something 
classi# ed within the national concern branch 
of the POGG power is no longer subject to any 
provincial aspects but becomes permanently and 
exclusively within federal jurisdiction.”30

" e transfer theory also # nds support in a 
number of POGG cases. In Johannesson v Muni-
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cipality of West St Paul, the Supreme Court 
appears to con# rm that a # nding of national 
concern leaves no further room for provincial 
jurisdiction. “[O]nce the decision is made that a 
matter is of national interest and importance, so 
as to fall within the peace, order and good gov-
ernment clause,” Justice Kellock writes,

the  provinces cease to have any legislative 
jurisdiction with regard thereto and the 
Dominion jurisdiction is exclusive. If jurisdiction 
can be said to exist in the Dominion with 
respect to any matter under such clause, that 
statement can only be made because of the fact 
that such matters no longer come within the 
classes of subject assigned to the provinces.31

Holdings in the Reference re Regulation and 
Control of Radio Communication at both the 
Supreme Court and Judicial Committee of the 
Privy Council also stress the exclusive nature of 
federal authority under POGG.32

POGG’s capacity to promote federal domi-
nation by expanding Parliament’s jurisdiction 
while shrinking the powers of the provinces 
equally animates the dissenting judgments in the 
Supreme Court’s most recent trio of POGG cases: 
Anti-In& ation, Crown Zellerbach, and Hydro-
Québec. Justice Beetz’s trenchant dissent in Anti-
In& ation warns of POGG’s potential to “render 
most provincial powers nugatory.”33 For Justices 
La Forest, Beetz, and Lamer in Crown Zellerbach, 
allocating “environmental control to the federal 
sphere under its general power would e& ectively 
gut provincial legislative jurisdiction and sacri-
# ce the principles of federalism enshrined in the 
Constitution.”34 In Hydro-Québec, Justice La For-
est explains that “determining that a particular 
subject matter is a matter of national concern 
involves the consequence that the matter falls 
within the exclusive and paramount power of 
Parliament and has obvious impact on the bal-
ance of Canadian federalism.”35

Judges are right to be worried about the bal-
ance of federalism and POGG’s role within that 
delicate calculus. By de# nition, the division of 
powers requires interpretive techniques that sus-
tain the integrity of both federal and provincial 
jurisdiction. As one of us has previously argued, 
“[i]nterpretations of particular heads of power…

presuppose the continued and essential existence 
of the other heads of power in order to protect an 
essential balance of both federal and provincial 
power.”36 Perhaps needless to say, mutual respect 
for the jurisdictional integrity of both levels of 
government is essential to federalism. A valid 
concern for balance, however, has sometimes led 
to overstating how POGG interacts with provin-
cial jurisdiction in practice. As we shall see, addi-
tion rather than subtraction better characterizes 
the role of the national concern branch of POGG 
in the division of powers.

2.2 Positi ve Sum ! eory

What we are calling the positive sum theory of 
POGG recognizes that a # nding of federal juris-
diction under POGG does not typically involve 
the removal of a subject from provincial jurisdic-
tion, but rather confers federal jurisdiction over 
new, necessarily national, subjects or aspects of 
them. In most instances, the development of 
national dimensions to subjects arises along-
side the perseverance of the local and provincial 
aspects of those subjects. " is is true whether 
dealing with POGG’s residual clause concerning 
the emergence of new subjects, the so-called gap 
branch, or in situations in which existing sub-
jects develop new national aspects.37

POGG’s emergency branch probably comes 
closest to re= ecting the temporary transfer of 
jurisdictional authority from provinces to Parlia-
ment but even then falls short of truly transfer-
ring jurisdiction. Courts have consistently held 
that in times of crisis the federal government 
may validly enact legislation for the peace, order 
and good government of the nation. To limit the 
scope of such power, courts have insisted that use 
of the emergency branch is available only when 
the government has a rational basis to believe 
that an emergency or crisis exists, and when the 
legislation is temporary in nature and operative 
only so long as the emergency and its signi# cant 
a5 er-e& ects remain.38 While the existence of an 
emergency is necessary, it is not su!  cient in and 
of itself to validate federal legislation. In Canada 
Temperance Federation, Viscount Simon explains 
that “an emergency may be the occasion which 
calls for the legislation, but it is the nature of the 
legislation itself, and not the existence of emer-
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gency, that must determine whether it is valid or 
not.”39 Even though an emergency may grant fed-
eral authority over subjects which would ordi-
narily fall within provincial authority, it is not 
the subject which has become suddenly federal, 
but rather that the emergency creates jurisdic-
tional space for federal legislation.

Emergencies, on this view, add aspects to 
subjects rather than moving those subjects from 
provincial to federal authority. We would not 
imagine, for example, that an emergency which 
enabled federal jurisdiction over some aspects 
of municipal a& airs would transfer jurisdiction 
in relation to municipalities entirely to federal 
authority thus rendering all existing provincial 
legislation constituting city governments invalid. 
In any event, the emergency powers have not 
been applied since Anti-In& ation, and were not 
invoked by the federal government in support 
of the GGPPA. Given that climate change and 
the solutions to it are likely to require sustained 
e& orts to reduce emissions over decades, it is 
unlikely the emergency branch of POGG would 
support federal legislation such as the GGPPA.

While scholars disagree on the precise 
boundaries of POGG’s branches (emergency, 
gap, and national concern), it is generally agreed 
that, in the absence of emergency, Parliament 
may legislate under POGG only if such legisla-
tion falls outside provincial jurisdiction. Section 
91 of the Constitution Act, 1867 makes clear that, 
in the event that truly new, distinct subjects arise, 
absent constitutional amendment, jurisdiction 
over them falls to the federal Parliament under 
POGG’s residuary capacity. As Guy Régimbald 
and Dwight Newman note, jurisdiction under 
POGG follows when “the ‘pith and substance’ or 
‘matter’ of the impugned statute is not listed or 
implicit in any enumerated power.”40 In a similar 
vein, existing subjects may develop new national 
aspects as the result of signi# cantly altered social 
conditions. In such cases, the national concern 
branch of POGG grants federal jurisdiction, 
but only to the extent of the national aspects of 
those subjects. As Dale Gibson argues, “‘national 
dimensions’ are possessed by only those aspects 
of legislative problems which are beyond the abil-
ity of the provincial legislatures to deal because 

they involve either federal competence or that of 
another province.”41 In both cases, either because 
the subject as a whole did not exist at the division 
of powers, or because an existing subject came 
to take on signi# cant and discernable national 
dimensions, a subject or aspect of a subject is 
added to federal powers, while leaving the exist-
ing jurisdiction of the provinces intact.

By de# nition, the new national aspects of 
existing subjects lie beyond the reach of provin-
cial jurisdiction. In Local Prohibition, Lord Wat-
son distinguishes between “that which is local 
and provincial, and therefore within the jurisdic-
tion of the provincial legislatures and that which 
has ceased to be merely local or provincial, and 
has become a matter of national concern, in such 
sense as to bring it within the jurisdiction of 
the Parliament of Canada.”42 Accordingly, while 
federal authority may emerge over time as sub-
ject matters of legislation evolve, it is because a 
subject develops new national aspects that fall 
within federal authority, rather than the trans-
fer of an entire subject matter from provincial to 
federal jurisdiction.

" e continuation of provincial jurisdiction 
alongside a # nding of federal legislative authority 
under POGG also = ows from the double aspect 
doctrine, cooperative federalism, and the judi-
cial preference to support “the ordinary opera-
tion of statutes enacted by both levels of govern-
ment.”43 In these respects, earlier jurisprudence 
from an era more strongly committed to main-
taining exclusivity and jurisdictional line draw-
ing should be read with some caution. " e mod-
ern trend, in which a meaningful role for POGG 
can comfortably # t, is to favour legislative over-
lap over jurisdictional displacement. As Multiple 
Access demonstrates, the federal jurisdiction 
over the incorporation of companies “with other 
than provincial objects” under POGG can live in 
parallel with provincial jurisdiction over incor-
poration of companies with provincial objects, 
and continuing provincial authority to regu-
late securities as a matter of property and civil 
rights.44 Gibson argues that federal jurisdiction 
under POGG entails legislative authority for “no 
more federal legislation than is necessary to # ll 
the gap in provincial powers.”45 For that reason, 
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the # nding of federal jurisdiction under POGG 
over the national capital region in Munro only 
conveyed federal jurisdiction in relation to the 
narrow national features of the national capi-
tal region, not plenary power over all munici-
pal matters involving Ottawa and its environs.46 
" ose issues, of course, continue to fall under 
provincial authority.47 And rightly so.

Proponents of the transfer theory point to 
cases involving aeronautics and broadcasting to 
claim that federal validity under POGG leaves 
no room for provincial jurisdiction.48 One might 
begin by questioning how much provincial juris-
diction could have existed over such subjects in 
the # rst place given the necessarily national and 
international characteristics of those subjects. 
POGG, in other words, could not have taken 
away that which was never there to begin with. 
In any event, we contend that POGG’s scope 
is always bounded by the nature of the subject 
itself.

" e jurisdictional reach of aeronautics is 
de# ned by the nature and particular character-
istics of the subject: federal legislative authority 
exists over all aspects of aeronautics, not because 
POGG powers are always inherently broad and 
all encompassing, but because the safe regulation 
of air travel requires a uni# ed national approach 
over all aspects of the subject of aeronautics. 
Most subjects which develop national dimen-
sions are not so uni# ed. " ere is no reason that 
the national aspects of subjects concerning envi-
ronmental regulation, language rights, or compa-
nies law need to completely subsume or displace 
the provincial aspects of those same subjects.49 
In POGG, as in all federalism disputes, the task 
for courts is to ensure continued integrity of the 
heads of power of both levels of government by 
de# ning subject matters with practical precision 
and due respect for the impact on Parliament 
and provinces alike. Happily, the same tech-
niques that assist in pursuit of that balance in 
the interaction of other heads of power, apply to 
POGG as well.

3. Constraining federal power

Ensuring the productive exercise of federal pow-
ers and the meaningful preservation of provin-
cial jurisdiction equally arises in matters fall-
ing under other federal powers, especially the 
trade and commerce power in Section 91(2) of 
the Constitution Act, 1867, but also with respect 
to criminal law, and shipping and navigation.50 
From the outset, courts have limited the poten-
tially pervasive federal authority of the trade 
and commerce power of Section 91(2) to avoid 
what a literal reading of those words might have 
entailed, by interpreting the scope of federal 
jurisdiction alongside provincial heads of power 
(the doctrine of mutual modi# cation), protecting 
the continuation of provincial jurisdiction over 
plural subjects (cooperative federalism, con-
currency, and the double aspect doctrine), and 
ensuring the operation of provincial jurisdiction 
with a restrained approach to the paramountcy 
doctrine. " ere is no reason to do di& erently in 
cases involving POGG. In fact, much of the case 
law with respect to POGG shares common ele-
ments with trade and commerce cases, at least 
insofar as POGG has been applied to economic 
and environmental policy problems.

 3.1 Mutual Modi" cation and Narrowing the 
Subject Matter

It did not take long a5 er Confederation for 
courts to recognize that the division of powers 
only made sense when the speci# cally enumer-
ated powers were read in relation to one another. 
In Parsons, the Judicial Committee of the Privy 
Council insisted on a de# nition of the federal 
power over trade and commerce in Section 91(2), 
constrained by provincial powers over property 
and civil rights in Section 92(13) of the Constitu-
tion Act, 1867.51 As a result, courts have con# ned 
the trade and commerce power to the national 
aspects of trade; that is, situations in which prov-
inces are constitutionally incapable of action.52 
To determine the necessarily national aspects of 
the regulation of trade and commerce, the case 
law has developed tests to determine whether 
the dominant purpose of the federal legislation 
at issue relates to interprovincial or interna-
tional trade, or the general regulation of trade. 
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Under this more amorphous latter branch, the 
jurisprudence demands necessarily national eco-
nomic regulation typi# ed by economic matters 
that transcend provincial borders and require for 
their resolution national legislative action.53 In 
the context of complex legislative schemes, the 
Supreme Court of Canada in Re Securities Act 
further reminds that “Parliament cannot regulate 
the whole of the securities system simply because 
aspects of it have a national dimension.”54

" e constraining features of the national con-
cern branch of POGG work in a similar fashion. 
Interpretations of the meaning of POGG, like the 
broad language elsewhere in the division of pow-
ers, require mutual modi# cation with the enu-
merated heads of provincial power. Pointing to 
Parliament’s expansive powers under the declar-
atory power in Section 92(10)(c) of the Constitu-
tion Act, 1867, Chief Justice Lamer argues that 
Parliament’s jurisdiction “must be limited so as to 
respect the powers of the provincial legislatures 
while remaining consistent with the appropriate 
recognition of the federal interests involved.”55 
" e POGG power, he observes, “is similarly sub-
ject to balancing federal principles, limiting in 
this case the POGG jurisdiction to the national 
concern aspects of atomic energy.”56 As Gibson 
puts it, “the language of Sections 91 and 92 sim-
ply does not permit [POGG] to be given priority 
over the enumerated provincial powers in any 
circumstances.”57 And, as in the limits imposed 
on the boundaries of trade and commerce, what 
distinguishes federal from provincial jurisdiction 
are subjects or aspects of them that provinces are 
constitutionally incapable of e& ectively dealing 
with as a result of the nature and characteristics 
of those subjects.

In applying the gap branch of the POGG 
power, such precision is synonymous with iden-
tifying the extent of the gap. In Anti-In& ation, 
for example, Justice Beetz writes that aeronau-
tics, the national capital region, and radio and 
telecommunications were all “clear instances of 
distinct subject matters which do not fall within 
any of the enumerated heads of Section 92 and 
which, by nature, are of national concern.”58 " e 
same rationale is present in Interprovincial Co-
operatives where the Court held that “general 

legislative authority in respect of all that is not 
within the provincial # eld is federal,” and thus 
that jurisdiction over inter-provincial water pol-
lution fell within the federal authority.59 High-
lighting the importance of narrowing the subject 
with precision in Interprovincial Co-operatives, 
Katherine Swinton notes that “the logical impli-
cation of allowing national action [on inter-pro-
vincial pollution] would be to # ll a legal gap, not 
to permit regulation of water pollution in gen-
eral.”60

If the scope of the head of power under the 
national concern branch of POGG is limited to 
truly national subjects, so must the subject mat-
ters, or dominant purpose, of any legislation 
authorized by it. In Crown Zellerbach, the Court 
lays out the test to identify federal subject mat-
ters capable of residing under POGG. Justice 
LeDain, writing for the majority, holds that “[f]
or a matter to qualify as a matter of national con-
cern [either for new or existing matters], it must 
have a singleness, distinctiveness and indivis-
ibility that clearly distinguishes it from matters 
of provincial concern and a scale of impact on 
provincial jurisdiction that is reconcilable with 
the fundamental distribution of legislative power 
under the [Constitution Act, 1867].”61 Overly 
broad or imprecise subject matters — environ-
mental protection, health, economic productiv-
ity, or innovation, for example — cannot # nd 
their validity under POGG because such matters 
necessarily contain within them important areas 
of provincial jurisdiction. Accordingly, Crown 
Zellerbach rightly requires that subject matters 
within POGG satisfy the provincial inability 
test, speci# cally focusing on “the e& ect on extra-
provincial interests of a provincial failure to deal 
e& ectively with the control or regulation of the 
intra-provincial aspects of the matter.”62 Justice 
Le Dain quotes Gibson in holding that the pro-
vincial inability test ensures “a limited or quali-
# ed application of federal jurisdiction” and # nds 
it does so by “assisting in the determination of 
whether a matter has the requisite singleness or 
indivisibility from a functional as well as a con-
ceptual point of view.”63 Like the factors to deter-
mine necessarily national economic regulation 
under Section 91(2), under POGG the provin-
cial inability test narrows the permissible federal 
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legislative reach by requiring the presence of not 
merely national application and aspiration, but 
substantive rationale underpinning the need for 
a national regulatory approach.64

3.2 Cooperative Federalism, Double Aspect, 
and Paramountcy

Although not a substantive doctrine capable of 
overriding the text of the Constitution, the mod-
ern doctrine of cooperative federalism nonethe-
less urges courts to adopt constitutional inter-
pretations which “favour, where possible, the 
ordinary operation of statutes enacted by both 
levels of government.”65 " e # rst step in doing 
so is recognition, in the famous phrasing of Lord 
Fitzgerald in Hodge v % e Queen, that “subjects 
which in one aspect and for one purpose fall 
within Section 92, may in another aspect and 
for another purpose fall within Section 91.”66 
Implicit in the double aspect doctrine are two 
important propositions for federalism. First, as a 
descriptive matter, subjects are clearly capable of 
plurality, and as composites of multiple aspects, 
some of those aspects may fall within federal or 
provincial jurisdiction. Second is the normative 
suggestion that courts should allow di& erent lev-
els of government to pursue their policy objec-
tives so long as they are legislating in relation to 
an aspect of a subject properly rooted within one 
of their heads of power. Such an approach can 
o5 en result in the concurrent overlap of legisla-
tive regimes, a problem only if one is committed 
to an unrealistic conception of the indivisibil-
ity of subjects and the watertight constitutional 
divisions between them. Contemporary feder-
alism, Justices Binnie and LeBel note, by con-
trast, “recognize[s] that overlapping powers are 
unavoidable.”67 In a diverse federation in which 
local and national aspects of subjects o5 en coin-
cide, we should think of overlapping legislative 
powers as more than simply unavoidable; they 
are the best way to ensure full democratic partic-
ipation by the di& erent national and provincial 
constituencies with a stake in the subject matter 
at issue.68

Disagreement remains as to whether the 
double aspect doctrine applies in cases where 
federal legislation is sustained under the national 

concern branch of POGG. Recall that propo-
nents of the transfer theory posit that once a 
subject falls under the national concern branch, 
it “is no longer subject to any provincial aspects 
but becomes permanently and exclusively within 
federal jurisdiction.”69 As discussed, although 
some national subjects require a broad scope of 
legislative unity in order to regulate them e& ec-
tively such as aeronautics, radio, and telecom-
munications, a similar breadth of exclusivity is 
not true of most subjects. " e Crown Zellerbach 
test, properly applied, reserves for Parliament 
only those aspects of a subject beyond provincial 
jurisdiction. More importantly, there is no reason 
to suspect that the double aspect doctrine disap-
pears under POGG. Once a su!  ciently narrow 
federal subject matter has been identi# ed, the 
double aspect doctrine continues to preserve 
the provincial ability to legislate all aspects fall-
ing under provincial heads of power. In Multiple 
Access, for example, POGG jurisdiction over the 
national aspects of the regulation of companies 
did not impede the ongoing validity of provincial 
law in relation to provincial aspects of incorpo-
ration.70 Similarly, a # nding that the regulation of 
the interprovincial and international aspects of 
GHG emissions falls within the national concern 
branch of POGG has no impact on the scope of 
provincial jurisdiction or the validity of provin-
cial legislation enacted under Sections 92 or 92A 
of the Constitution Act, 1867.71

If overlapping powers are unavoidable, so too 
will be occasional con= icts between the legislative 
regimes resulting from them. In this respect, the 
balance of federalism promoted by mutual mod-
i# cation, cooperative federalism, and the double 
aspect doctrine has the potential to be undone 
by interpretations of the paramountcy doctrine 
that too readily allow federal law to override the 
operation of valid provincial legislation.72 Recog-
nizing this risk, the Supreme Court articulates a 
necessarily restrained approach to paramountcy, 
one premised on a presumption of concur-
rency and a high threshold required to demon-
strate “true incompatibility”.73 Accordingly, the 
Supreme Court has sustained the operation of 
concurrent federal and provincial legislation in 
cases of overlap and duplication, and where leg-
islative purposes align notwithstanding substan-
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tive di& erences between the valid regimes.74 " e 
judicial commitment to a restrained approach 
to paramountcy is especially important in cases 
where the federal government gains jurisdiction 
over national aspects of subjects under POGG 
in order to ensure the continued operation of 
provincial legislation concerning the provincial 
aspects of those subjects.

" ese presumptions will not be su!  cient 
to protect provinces if not also paired with a 
very restrictive approach to implicit or explicit 
attempts by federal legislation to cover the # eld. 
As William Lederman warns, the doctrine of 
paramountcy contains the possibility that “fed-
eral legislation may carry the express or tacit 
implication that there shall not be any other 
legislation on the concurrent subject by a prov-
ince.”75 Courts must continue to limit the unitary 
implications of such an approach by presuming, 
as a matter of the mutual respect owed to each 
jurisdiction underpinning federalism itself, that 
federal legislation intends to coexist alongside 
equally valid provincial laws. Attempts by Par-
liament to displace that presumption should be 
strictly construed and narrowly interpreted to 
allow for the widest operation of provincial law 
possible in the circumstances. True operational 
con= icts should remain limited and the excep-
tion to the concurrent operation of laws by both 
levels of government. Here too, POGG presents 
the same challenges but also the same solutions 
to preserving the balance of federalism structur-
ing the interaction between the heads of federal 
and provincial authority.

4. POGG and the GGPPA

" e looming decision on the constitutionality of 
the GGPPA enables the Supreme Court to return 
to POGG in a case of unquestioned national 
attention and importance. " e provinces chal-
lenging the validity of the law — Saskatchewan, 
Ontario, and Alberta — express united concern 
that the use of POGG in this instance imper-
ils provincial jurisdiction over critical aspects 
of industry, economic development, transpor-
tation, utilities, manufacturing, and natural 
resources.76 In the Saskatchewan GGPPA Refer-
ence, Chief Justice Richards was clearly alive to 

such concerns: in writing that “if GHG emissions 
are recognized as a matter of exclusive federal 
jurisdiction, any provincial law would be uncon-
stitutional if, in pith and substance, it was in rela-
tion to such emissions.”77 " e balance of federal-
ism, so it would seem, hangs in the balance.

" e balance of federalism, we contend, 
remains so long as POGG is interpreted in 
light of the positive sum theory and the neces-
sary constraints outlined above. To begin, we 
reject suggestions that a # nding of validity for 
the GGPPA under POGG removes any jurisdic-
tion from the provincial heads of power — as 
in a # nding of validity under any other head of 
federal authority listed in Section 91 of the Con-
stitution Act, 1867. POGG simply does not work 
that way. If the federal government has juris-
diction over aspects of the regulation of GHG 
emissions it is only because of the emergence of 
necessarily national aspects of that subject. If so, 
federal jurisdiction only exists to the extent of 
those national aspects. Nothing has been trans-
ferred to federal power because no jurisdictional 
authority over those national aspects resided in 
provincial authority in the # rst place. " e climate 
change crisis undoubtedly alters the context of 
GHG emissions in Canada, adding new national 
and international dimensions to their existence 
not previously recognized. If federal jurisdiction 
has emerged in relation to them, provincial juris-
diction has also been maintained. To the extent 
that the regulation of GHGs touches upon a host 
of existing provincial heads of power, provincial 
laws — both existing and future — remain valid 
in relation to the provincial aspects of GHGs. In 
these ways, the positive sum theory of POGG 
aligns with the doctrine of mutual modi# cation 
and the demand that the jurisdictional scope of 
the heads of power of both levels of government 
can only be determined when read in balance 
with one another.

Against this background, we turn to charac-
terizing the subject matter of the GGPPA with 
the necessary precision required under POGG. 
In keeping with the preference for concrete par-
ticulars in common law reasoning, division of 
powers analysis does not ask courts to abstractly 
determine the scope of heads of power for all 
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purposes and then to inquire about the place-
ment of laws within them. " e task, rather, is to 
determine the dominant purpose of speci# c laws 
and then to see if such a purpose can # t within 
the authority granted by relevant heads of power. 
A judicial # nding of validity in relation to a 
particular law is always just simply that; it does 
not purport to de# ne the scope of the head of 
power in relation to other laws. As Justice Cart-
wright advised in Munro with respect to division 
of powers cases, the court should “con# ne itself 
to the precise question raised in the proceeding 
which is before it.”78 What is before the courts 
in the present dispute is federal legislation that 
prices GHG emissions in order to reduce them, 
with the potential for prices to di& er across prov-
inces, fuels, and facilities.

Part I of the GGPPA imposes a fuel charge 
on the consumption of transportation and heat-
ing fuels; Part II contains a separate emissions 
pricing system for large facilities, including an 
exemption of these facilities from Part I of the 
Act where Part II applies.79 " is so-called out-
put-based pricing system applies only to facili-
ties with high levels of annual emissions, and 
allows for such facilities a lower average cost of 
GHG emissions, while still providing them with 
a reward for each tonne of emissions reduced.80 
Part I of GGPPA applies only in provinces listed 
in a Schedule to the Act and the decision to list a 
province is at the directed discretion of the Gov-
ernor in Council.81 In making a determination 
that the federal GHG emissions pricing regime 
should apply, the Governor in Council must 
consider, as the primary factor, the stringency 
of the GHG emissions pricing system in place in 
the province in question and, implicitly, whether 
more stringent pricing is required in that prov-
ince to ensure comparable stringency with poli-
cies in other provinces and that national objec-
tives are met.82 " e Governor in Council has 
similar discretion over Part II of the GGPPA: it 
applies only in provinces listed in a Schedule to 
the Act and the decision to list a province is at the 
discretion of the Governor in Council.83 As with 
Part I, the Governor in Council must consider, 
as the primary factor, the stringency of the GHG 
emissions pricing system in place in the province 
in question.84

In both the Saskatchewan and Ontario 
GGPPA Reference cases, judges divided on the 
dominant purpose of the GGPPA’s interlocking 
parts. In Saskatchewan, the majority held that 
“the pith and substance of the GGPPA is about 
establishing minimum national standards of 
price stringency for GHG emissions,” while the 
dissent argued that the purpose of Part I of the 
GGPPA was to enact a tax, Part II was a scheme 
to regulate GHG emissions.85 In Ontario, the 
majority held that the GGPPA’s main thrust was 
“establishing minimum national standards to 
reduce GHG emissions,” while Associate Chief 
Justice Hoy’s concurring opinion described the 
GGPPA, in slightly narrower fashion, as “estab-
lishing minimum national GHG emissions pric-
ing standards to reduce GHG emissions.”86 As in 
Saskatchewan, Justice Huscro5 ’s dissent held that 
the matter of the GGPPA was the broad regula-
tion of GHG emissions.87

As always, determining the pith and sub-
stance plays a critical role in the outcome and 
tenor of the constitutional analysis which fol-
lows. In these respects, characterizing the main 
purpose of the Act too broadly — as the dis-
senting court of appeal judges were inclined to 
do — runs two risks that can distort the ques-
tion of its validity and assessments of the nature 
of POGG. De# ning the federal law at high levels 
of abstraction — the regulation of GHG emis-
sions — ends, in e& ect, the classi# cation analysis 
before it begins since POGG could not, and cer-
tainly should not, authorize federal jurisdiction 
over amorphous subjects containing an abun-
dance of provincial aspects of authority. As we 
have argued, constraining POGG to discernable 
limits in keeping with the balance of federalism 
requires ensuring that federal subject matters 
are not described at a level of generality that are 
either obviously self-defeating in the classi# ca-
tion analysis or would suggest the possibility of 
federal jurisdiction over a boundless # eld of pro-
vincial activity. " e heart of Saskatchewan’s con-
cern, Chief Justice Richards notes,

was that t he production of GHGs is so 
intimately and broadly embedded in every 
aspect of intra-provincial life that a general 
authority in relation to GHG emissions would 
allow Parliament’s legislative reach to extend 
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very substantially into traditionally provincial 
a& airs. […] Given the absolutely pervasive 
nature of GHG emissions, the boundaries of 
possible regulation in respect of such emissions 
are limited only by the imagination.88

Avoiding that scenario requires adherence to the 
classic techniques of the pith and substance anal-
ysis: combining purpose and legal mechanics in 
order to realistically capture what the law is truly 
about. However the GGPPA is precisely charac-
terized, it is clear that the purpose and workings 
of the Act are directed at the national reduction 
of GHG emissions by the imposition of comple-
mentary federal GHG emissions prices where 
provincial policies fall below a required level of 
stringency.

An important feature of the GGPPA relevant 
to its narrow characterization is its capacity to 
exist alongside, rather than to displace, provin-
cial legislation. " e legal and practical e& ects of 
the interactions between the federal and pro-
vincial regimes matter for the purposes of pith 
and substance and, ultimately, validity as dem-
onstrated in the contrasting fates of the federal 
legislation considered in Re Securities Act and 
Pan Canadian Securities.89 In Re Securities Act, 
the Court held that legislation which proposed 
“to regulate, on an exclusive basis, all aspects of 
securities trading in Canada, including the trades 
and occupations related to securities in each of 
the provinces” interfered too deeply into provin-
cial jurisdiction.90 " e GGPPA does not entail 
the “wholesale takeover” of all aspects of the 
“day-to-day regulation” of long-standing areas of 
provincial responsibility.91 " e GGPPA will most 
o5 en work in concert with valid and operative 
provincial regimes. Unlike the impugned legisla-
tion in Re Securities Act, there is no reasonable 
expectation that the GGPPA would lead to pro-
vincial governments abandoning their respon-
sibilities to their local publics in addressing cli-
mate change in general, or GHG emissions in 
particular.

Indeed, the opposite has already occurred. In 
Alberta, provincial policies in relation to GHG 
emissions from two successive governments 
remain operative.92 So does similarly-aimed pro-
vincial legislation in British Columbia and Que-

bec.93 " e GGPPA allows the federal government 
to impose an incremental regulatory charge on 
GHG emissions in provinces, or in speci# c eco-
nomic sectors within provinces, where existing 
provincial policies are deemed insu!  ciently 
stringent by cabinet.94 As in the legislation con-
sidered in Pan-Canadian Securities, the GGPPA 
also e& ectively serves as a model policy to which 
provinces can voluntarily subscribe. While the 
legislation reviewed in Pan-Canadian Securities 
did not include a backstop provision by which 
the federal government could impose policies in 
the manner of the GGPPA, the GGPPA does not 
impose such policies by default and provinces 
can still legislate their own GHG policy, with 
federal prices added to the regime when the situ-
ation demands.

Can such legislation fall under the national 
concern branch of POGG? We argue that it can. 
Courts have consistently held that federal juris-
diction resides in discrete aspects of subjects 
when a province is or provinces are incapable of 
addressing the dimensions of that subject, the 
matter has material extra-provincial or inter-
national aspects, and the ability of provinces to 
legislate with respect to provincial aspects of the 
subject matter is preserved. " e GGPPA, like 
valid federal legislation respecting the regulation 
of companies with national objects, marine and 
freshwater pollution, competition, and systemic 
risk in the trade of securities, meets these crite-
ria.95 We agree with the Chief Justice of Ontario 
that “[w]hile a province can pass laws in relation 
to GHGs emitted within its own boundaries, 
its laws cannot a& ect GHGs emitted by pollut-
ers in other provinces — emissions that cause 
climate change across all provinces and territo-
ries.”96 While reductions in emissions in individ-
ual provinces may reduce Canada’s overall net 
emissions, no individual province can impose 
policies that will constrain emissions elsewhere 
in Canada; nor could provinces acting alone or 
together ensure the coordination required to 
meet international targets and obligations.97

" e lowering of emissions in one province 
may be more than o& set, for example, by the 
rise of emissions in another. In these respects, 
the GGPPA meaningfully parallels valid federal 
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competition policies. In General Motors, Chief 
Justice Dickson held that competition “is not an 
issue of purely local concern but one of crucial 
importance for the national economy.” More 
importantly, he noted that the Combines Investi-
gation Act was a “genre of legislation that could 
not practically or constitutionally be enacted 
by a provincial government” since the nega-
tive impacts of anti-competitive practices had 
consequences for the national economy, and 
required national coordination to regulate them 
e& ectively.98 " e Supreme Court found a similar 
rationale underlying the validity of the national 
regulation of systemic risk in the trade of secu-
rities.99 So it is with GHGs: lax emissions poli-
cies in one province or sector will place a greater 
burden on other provinces and/or sectors with 
respect to meeting national emissions reduction 
commitments.100

In addition, GHG emissions have clear 
extra-provincial and international e& ects similar 
to pollution in interprovincial rivers in Interpro-
vincial Co-operatives, or the pollution of marine 
waters by the dumping of substances in Crown 
Zellerbach. “[T]he principal e& ect of GHG emis-
sions — climate change,” Chief Justice of Ontario 
Strathy points out, “o5 en bears no relationship 
to the location of the source of the emissions.”101 
Rather, because GHGs are so pervasive in all of 
our economic activities, they are similar to pollu-
tion, labour relations or language rights, subjects 
capable of subdivision into many aspects over 
which di& erent levels of government may act 
when anchored to appropriate heads of power.102

As we have argued, even with a # nding of 
federal jurisdiction over the necessarily national 
aspects of regulation to reduce GHG emis-
sions, provincial jurisdiction over the provin-
cial aspects of the subject persist by virtue of 
the double aspect doctrine and the imperatives 
of cooperative federalism. Any federal grant of 
authority under POGG would not, indeed could 
not, impact the validity of provincial regulation 
of aspects of GHG emissions falling within the 
ample provincial jurisdiction provided under 
property and civil rights, matters of a local and 
private nature, raising of revenues, or the man-
agement of electricity and natural resources. 

And, given the nature of the GGPPA, and the 
restrained approach to paramountcy, provin-
cial regimes touching upon GHG emissions will 
most o5 en remain both valid and operative. " e 
GGPPA contains no explicit or implicit exclusion 
of provincial legislation, no attempts to cover 
the # eld, and ample provision for coordination 
with provincial policies. " ere is no reason to 
think that compliance with the GGPPA would 
be inconsistent with compliance with any exist-
ing provincial GHG policies for the purposes of 
triggering the paramountcy doctrine.103 Along-
side the GGPPA, provinces will continue to 
take action on GHGs in line with local political 
choices and economic considerations. British 
Columbia’s Carbon Tax Act, for example, would 
remain a valid exercise of provincial jurisdiction 
to regulate provincial emissions and/or to raise 
revenue for provincial purposes.104 Similarly, 
Alberta’s GHG emissions pricing policies would 
continue to be sustained either as an exercise of 
provincial powers over property and civil rights, 
the management of natural resources, or matters 
of a local and private nature.105

" e GGPPA also leaves discretion to the 
individual provinces to legislate more stringent 
policies than would be mandated federally, as 
is presently the case in British Columbia, or the 
discretion to voluntarily opt-in to the federal 
policy.106 " e GGPPA does not exclude or invali-
date less stringent provincial policies: federal 
GHG emissions prices supplement less stringent 
provincial policies, acting solely to top up pro-
vincial prices or other policies in order to achieve 
a coordinated level of stringency.107 " e GGPPA 
stipulates explicitly that the Governor in Council 
must take into account extant provincial policies 
in setting any federal GHG emissions price.

" is is not to say that concerns regarding 
the addition of federal jurisdictional powers 
are insigni# cant, as in any case involving valid-
ity under POGG. Even if a valid GGPPA under 
POGG would not remove provincial jurisdiction 
or render invalid existing provincial legislation, 
it would allow federal legislation to a& ect aspects 
of subjects traditionally in the exclusive domain 
of provincial governments. " e GGPPA allows 
for the federal government to impose GHG 
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emissions pricing in speci# c provinces and does 
not require that the rates charged be uniform 
either by province, industry, or fuel.108 Federal 
GHG emissions pricing applied within one prov-
ince or to a particular fuel within that province 
could have signi# cant impacts on the viability 
of emissions-intensive industries. A high aver-
age GHG emissions price applied to the oil sands 
in Alberta for example, could impact natural 
resource extraction falling within Section 92A of 
the Constitution Act, 1867.109

" e potential to impact areas of provin-
cial jurisdiction is not, however, unique to the 
GGPPA or federal jurisdiction over the national 
aspects of GHG reduction. Federal laws o5 en 
carry local impacts, and not everyone will agree 
with the distribution of costs and bene# ts that 
constitutionally valid federal policies entail. " e 
federal authority under the Canadian Environ-
mental Protection Act, upheld in Hydro-Québec, 
allows the federal government to signi# cantly 
a& ect aspects of resource development and 
electricity production through the regulation 
of toxic emissions including GHGs.110 Federal 
authority over environmental assessment, origi-
nally clari# ed in Oldman River, extends to fed-
eral assessments over resource development and 
electricity-generating assets.111 Federal author-
ity of interprovincial works and undertakings 
a& ects oil and gas pipelines and power trans-
mission assets which, in turn, a& ect provincial 
economies, populations, and resources falling 
within provincial jurisdiction.112 " ese e& ects 
are important, but do not imperil the validity of 
legislation. Writing in Munro, Justice Cartwright 
clari# ed that “once it has been determined that 
the matter in relation to which the Act is passed 
is one which falls within the power of Parliament 
it is no objection to its validity that its opera-
tion will a& ect civil rights in the provinces.”113 
" at case involved the expropriation of prop-
erty related to enhancing the National Capital 
Region, but the rationale applies to e& ects on 
other aspects of provincial jurisdiction as well. 
Political questions aside, questions of constitu-
tional validity matter in protecting the balance 
of federalism essential to Canada’s constitutional 
order and well-being. " at is not a reason to 
wish POGG out of textual existence, or to bur-

den it with extravagant powers it does not pos-
sess, but it is a reason to calibrate its capacities 
deliberately, and to assess legislation purporting 
to fall within it rigorously and cautiously. " e 
GGPPA provides that opportunity.

5. Conclusion

 " is article encourages us to see past the ten-
dency in Canadian constitutional law to treat 
POGG as an outlier, a head of power too sweep-
ing in scope and too disruptive of balance to 
meaningfully integrate into Canadian federalism 
analysis. Properly and purposively interpreted, 
POGG is neither. " e constraining features of 
POGG, we argue, are those that have always 
worked to maintain the balance of Canadian fed-
eralism, and the integrity of the jurisdictions of 
both levels of government. Some heads of power 
are broad, others are narrow. In both cases, their 
meaning can only be understood as a matter of 
mutual modi# cation and respect for the under-
lying principles of federalism. No interpretation 
of any head of power can exist in isolation from 
the others. Since POGG is meant to exist along-
side provincial jurisdiction, by de# nition POGG 
cannot be interpreted in a manner that would 
eradicate the authority of provinces. " at said, 
POGG has an important role to play in the divi-
sion of powers in ensuring that completely new 
subjects do not fall beyond legislative reach, that 
the national government can respond to national 
emergencies, and that the subjects which develop 
national aspects lying beyond provincial capacity 
do not fall between jurisdictional cracks. In none 
of these instances does jurisdiction transfer from 
provincial to federal authority. New subjects arise 
and recede, take on or shed new aspects. " at is 
a fact of life. POGG adds, rather than subtracts, 
these subjects or aspects of subjects to the divi-
sion of powers and, in so doing, enables limited 
federal jurisdiction while maintaining ongoing 
provincial authority.

POGG can only maintain the balance of fed-
eralism when constrained by the existing prin-
ciples of federalism: the double aspect doctrine, 
cooperative federalism, and a restrained para-
mountcy. " e importance of seeing double in 
matters of Canadian constitutional law, we con-
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tend, entails recognizing the capacity of subjects 
to contain multiple aspects, some of which will 
fall within either federal or provincial jurisdic-
tion. In a world in which local issues can take 
on national and international dimensions, and 
in which national and international policies play 
out with di& erent local impacts, there are strong 
reasons to promote democratic engagement, and 
capacities to legislate, at both national and pro-
vincial levels. " ere is no reason to imagine that 
jurisdiction over the national aspects of subjects 
eradicates the equally important provincial juris-
diction over local aspects of that same subject. So 
long as courts continue to enable the concurrent 
application of legislation by both levels of gov-
ernment, POGG takes its appropriate place in a 
federalism that holds in tension the productive 
balance between unity and diversity.

We have also claimed that POGG is a power, 
like other heads of federal and provincial juris-
diction, better deployed in the concrete practice 
of assessing the validity of speci# c laws, rather 
than in an abstract exercise of philosophical con-
stitutional boundary drawing. " ere is no need 
to decide, in any particular case, what POGG 
must mean in all cases. Nonetheless, courts must 
continue to articulate its characteristics as a head 
of power and the nature of laws capable of resid-
ing within it in order to maintain balance with 
provincial authority. In this respect, we advocate 
continuing focus on the provincial inability test as 
the best way to ensure POGG remains restricted 
to truly national aspects of subjects residing 
beyond full provincial capacities. In our view, the 
GGPPA meets that standard. If the reduction of 
national GHG emissions constitutes a valid fed-
eral subject under the national concern branch 
of POGG, we see no reason under the double 
aspect doctrine and cooperative federalism why 
provinces would lose any existing provincial 
jurisdiction. Further, a restrained approach to 
paramountcy, and the mechanics of the GGPPA 
itself, suggest that provincial and federal legisla-
tion will work concurrently on tackling GHGs 
with a range of policy approaches. " at seems 
to us entirely appropriate given the nature of the 
climate change crisis facing all of us. In the legis-
lative challenge of our time, we believe Canada’s 
Constitution is up to the task.
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