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INTRODUCTION

Several years ago, | created and began teaching a new course titled ‘Oral
History, Indigenous Peoples, and the Law’. This volume reflects the
readings, conversations and reflections that have guided me.

The purpose of this project is to provide materials or ideas for potential use
by others who wish to explore that subject — or oral history generally.

I am grateful to the many students | have had learning in my course and to
several others who have helped me prepare this collection for free public
access. | also wish to thank all the authors and rights-holders who have given

us their permission.

Some Background

Oral history has become a fundamental feature of the mainstream legal
system in Canada. The extent to which governments and courts will
recognize land ownership and use by Indigenous communities largely
depends on a community proving their historical connection. The crucial
evidence may be oral traditions in the community. These will be provided
by testimony, including by elders, about those traditions, and the evidence
may be compared and contrasted with written historical records from the
mainstream and archeological evidence. As Indigenous communities
increasingly exercise self-governance, however, they are turning to oral
history as a source of specific laws, or a source of fundamental values that

can guide the further development of specific laws moving forward.

Framework for Exploring the Subject of the Course
- The study should be academic in the best sense. Not abstract, not

recondite, not rigid, but striving to learn with an open mind, to



develop your own evolving synthesis, to be ready to reconsider and
revise your evolving views, to embrace, not resist, being surprised
and edified by further evidence and argument. Different and
sometimes competing perspectives on issues should be presented to
students for study; the aim is not to inculcate a particular political
or legal perspective or understanding about the nature and value of
oral history, but encourage students to look at things in many
different ways and begin developing their own evolving synthesis

and set of further questions;

Oral law and culture can be organized by timeframe. In current
litigation, the mainstream Canadian legal system largely uses oral
testimony about recent transactions. Oral history is based on the
recollection and reflections of a particular individual in their own
lifetime. Oral tradition is handed down from generation to

generation.
In each of these three temporal dimensions, we can ask a similar set
of questions:

* How intrinsically reliable is the initial perception of an event?

*  How much do people perceive what they expect to perceive or

what we are hard-wired by evolution to perceive?

*  What is the power and vulnerability of individual memory? How
much is memory a ‘“screen capture” and how much a

reconstruction?

*  How do the recollection and expectations of a community affect

the way people perceive and remember?

* How much of observation and perception reflects universals



about human being — including our biological hard-wiring —
and how much is affected by culture?

« Inarriving at overall conclusions, what other forms of evidence

can reinforce, modify, or contradict oral sources?

*  What does experience teach us about the relative reliability of
different sources; for example, to what extent does archeology,
DNA evidence, written records or competing oral traditions tend

to confirm or qualify the traditions of a particular community?

- How do comparative methods — looking at the role of orality in
different cultures, past and present — help us understand and
appreciate oral traditions among Indigenous peoples in North
America? One of the best ways to understand your own language is
to learn another one; features of your routine way of speaking may
turn out to be not as natural or logical or efficient or
commonsensical as you might have initially thought. Or you might
discover that some features of your language are shared with many

or most or maybe all of them.

| identify as a member of a people with traditions that have survived for
millennia, even in the face of displacement and destruction. It is a
civilization that has blended the oral and the written and preserved the
record of both as sacred. It has finally recovered a place in its homeland,
where it is blending the ancient and the modern in a dynamic and pluralistic
society. My experience with the Indigenous communities in Canada, as an
academic and as a practicing lawyer has deepened my understanding of my
own experience and traditions. I hope that this volume, and its comparative
approach, will be of interest to many people from many backgrounds as they

remember and recreate.



CONTENTS

PART 1: INTRODUCTION .....coiiiiiiiii ettt 3
The Personal Point of View in Orally Communicated History................. 5
Blood First Nation v Canada..........ccovevriiiiniiiinseicneecseee e 19
Tsilhqot’in Nation v British Columbia..................c..oci 35
BUFfalo V CaNAAA ......coeeeeiiice e 91

PART 2: MEMORY, EAR- AND EYEWITNESSES .........cccooiiiien, 101
Transmission Difficulties: The Use and Abuse of Oral History in
ADOrIgInal ClaimMS ..o 103
Ignace v British Columbia (Attorney General) ...........cccccoevvevneieennnne, 129
Our Changeable Memories: Legal and Practical Implications............. 157
Experts on Eyewitness Identification: I Just Don’t See it ..................... 169

PART 3: ORAL HISTORY AND TRADITION IN CANADIAN LEGAL

SYSTEMS e e 187
Aboriginal Oral History Evidence and Canadian Law ...............ccc...... 189
Listening for a Change: The Courts and Oral Tradition...................... 203
Kawacatoose First Nation etal VR ... 261

Reading Beyond the Lines: Oral Understandings and Aboriginal
LITIGALION ..t 291

Traditional Knowledge and Social Science on Trial: Battles over
Evidence in Indigenous Rights Litigation in Canada and Australia ....321

PART 4: HISTORICAL AND CRITICAL PERSPECTIVES..........cccoceene. 349

“Lord, Save Us from the Et Cetera of the Notary”: Archival Appraisal,
Local Custom, and Colonial Law? ...........c.cccceeviriieriiiiicreeeceeeee e 351

Evidence “Not in a Form Familiar to Common Law Courts”: Assessing
Oral Histories in Land Claims Testimony After Delgamuukw v. B.C. .411

What My Elders Taught Me: Oral Traditions as Evidence in Aboriginal
LITIGATION ..ttt b 429



PART 5: ANTHROPOLOGICAL AND OTHER FORMS OF EVIDENCE

............................................................................................................................. 471
Indigenous Bodies in Colonial Courts: Anthropological Science and the
(Physical) Laws of the Remaining Human.............ccoccovniiiiencnenns 473
Oral Tradition and The Kennewick Man ..........cccccoociiiieninienienenen 503

“Reading” Homer through Oral Tradition”.................cccooovvnnnnirnennn. 531

Biblical and Rabbinic Foundations: Meaning in History, Memory and
the Writing of HiStOIY .....ooovviiiceccee e 573

Whispers and Silences: Explorations in African Oral History ............. 609

The Spelling Eye and the Listening Ear: Oral Poetics and New
TeStament WIFLINGS ....oovviveiie e 629

PART 7: MODERN INQUIRIES AND INITIATIVES. ..o 665

Public Inquiries’ Terms of Reference: Lessons from the Past — And for
The FULUNE ..o 667

The Missing and Murdered Indigenous Women and Girls Honouring

and AWAreness DAY ACL.........coiiiriiiineeee s 701
The National Centre for Truth and Reconciliation Act...........c...ccu....... 703
PART 8: HUMAN NATURE IN TRANSLATION ......coooiiiie e 715

The Sapir-Whorf Hypothesis Today .........cccccovereienenenininece e 737

APPENDIX: SAMPLE COURSE SYLLABUS AND LIST OF
ADDITIONAL READING MATERIAL ..o 753



Part 1: Introduction

The personal quality [of oral history] rounds out contours in the
skeletal outline of written history by clustering stories around
crucial points ... it counterbalances the impersonality of written
history by revealing the sentiments of the people involved or
affected; it provides unique examples of general conditions.

— Barbara Allen, 1979






Author(s): Barbara Allen

Source: Western Folklore, Vol. 38 (Apr., 1979), pp. 110-118.
Published by: Western States Folklore Society

Stable URL : https://www.jstor.org/stable/1498564

The Personal Point of View in Orally

Communicated History

Barbara Allen

The relationship between folklore and history has long been a subject
for debate among scholars in a variety of disciplines.! While specific
folklore genres, such as myth, legend and oral epic, have been used to
provide illustrations of the relationship between the two, arguments seem to
have focused not so much on folklore per se as on the reliability of oral
tradition by which folklore is communicated as a means of accurately
preserving historical information.

On one side of the question are those who deny the historical validity
of any oral tradition. For example, Alfred Nutt dismissed the story of Troy

as “destitute of any and every kind of basis, historical, racial, archaeological,



or linguistic,”? twenty years after Heinrich Schliemann had published his
archaeological discoveries.®> Robert Lowie, while admitting that North
American Indian legends and other traditional narratives had important
psychological and social meaning, insisted that no historical value could be
attributed to them.*Lord Raglan, in The Hero, argued that historic fact could
not survive in oral tradition beyond 150 years, i.e., the life span of three
generations.®

On the other side of the question are those who accept the historical
accuracy, or potential for accuracy, of oral tradition. The basis for much
nineteenth century folkloristics was the premise that folklore, either as
“popular antiquities” or as “survivals,” offered a key for reconstructing the
past. In Folklore as an Historical Science, for example, George Lawrence
Gomme argued that “every single item of folklore, every folk-tale, every
tradition, had its origin in some definite fact in the history of man.”® Hector
and Nora Chadwick contended, in The Growth of Literature, that the heroes
of epic poetry and saga were originally historical figures from a postulated
Heroic Age whose lives and exploits had been aggrandized by the accretion
of legendary material.” Icelandic family sagas and African oral traditional
histories® are frequently cited by scholars to support the contention that
history and folklore need not be mutually exclusive terms.®

The most prevalent contemporary view of the relationship between
folklore and history is that the former can serve as a supplementary source
of information for the latter. In Oral Tradition, for example, Jan Vansina
sets forth a detailed methodology for examining critically the oral traditions
of nonliterate societies as sources of historical data, especially where written
documents are missing or judged to be unreliable.® Similarly, most oral
history projects are designed primarily “to supplement, not replace,
traditional documentary research™! by interviewing people directly

involved in historical events. Folklorists who believe that there is ample



justification for using oral tradition as a resource in historical research?? cite
not only examples from narrative folklore but instances of the vindication
of traditional beliefs and practices in scientific discoveries, especially in the
area of medicine.”® At the same time, both folklorists and historians
recognize that folklore often masquerades as history, and warn naive or
unwary researchers against the pitfalls of migratory legends and floating
motifs.*

While various folklore forms have been treated as sources of historical
data, there is a great deal of information about the past which is
communicated and perpetuated outside of standard folklore genres, in the
form of personal and collective memories of and reminiscences about the
past.

Many scholars have recognized the historical significance of these
forms of expression. Oral historians, for example, record personal
observations of and reactions to historical events from people directly
involved in them; anthropologists regard life histories of individuals as
valuable ethnographic documents.® Both folklorists and historians have
affirmed the importance of the individual point of view and the perspective
of the common, ordinary, undistinguished “folk” in historical studies. For
example, Philip Jordan speaks of folk traditions as “giving a personalized
immediacy, a sense of ‘being there’ and of participation” to historical
accounts.’® Richard Dorson argues that “oral traditions ... offer the chief
available records for the beliefs and concerns and memories of large groups
of obscured Americans.”*" In spite of this insistence on the worth of oral
historical traditions and personal memories, little effort has been made to
incorporate such materials, even when they are collected, into written
history.® This may be because, within the framework of the historical
perspective, it is methodologically unwarranted to make generalizations on

the basis of one individual’s experience.



My argument in this paper is that history which is communicated
orally, when compared with written history, can be seen as constituting a
different kind of historical record from that contained in and compiled from
written documents, that it is complementary, rather than supplementary, to
written history. The evidence presented to support this argument is drawn
from fieldwork with a local historian, Sid Morrison, in northern California.
The basis for considering orally communicated information about
personalized or localized experiences and events as history is that such
accounts, like written historical narratives, are attempts to characterize the
past in terms that are meaningful to the present. The difference between
written and orally communicated history lies chiefly in the ways in which
that characterization is made.

According to traditional standards of western historiography, written
history, whether it deals with a larger or smaller segment or aspect of the
human past, should be as complete and accurate a record as possible,
presented in straightforward, chronologically ordered, narrative form. Cause
and effect relationships between events or series of events may be posited
or implied. Persons and incidents should be placed in perspective, according
to their influence on contemporary events and subsequent historical
developments.’® As far as possible, the historian should be objective and
impartial, not allowing personal viewpoints or biases to distort the record,
so that the final product is a generalized, impersonal account.

From my work with Sid, who was recognized in his community as the
authority on all matters of local history, it appears that orally communicated
history rarely exists as a complete record. Like written history, it is narrative
in form, but consists of discrete and disjointed stories which are not
necessarily presented chronologically and may not be causally linked.?! The
material that | obtained in approximately ten hours of tape-recorded

interviews with Sid, for example, was rich in narrative, in the form of



personal experiences, anecdotes and reminiscences. These were only
roughly sorted into a chronology, corresponding to Sid's life and those of
his father and grandfather, and were not told in any particular order
(primarily because the interview sessions were topic-oriented).??

History communicated orally seems to focus on events, periods or
persons that have a special significance for a group or an individual, so that
several stories may be told about a single event?® and none about another.
Sid told me several stories more than once — stories which I inferred were
especially meaningful or enjoyable to him — although he continually urged
me not to let him repeat himself.

An occurrence of national importance, such as the election of a
president, may not appear in orally communicated history unless it has some
relevance for the individual or group; if, for example, the president was a
native of the community or an individual attended the inauguration. Sid told
a number of stories about a local character named Seth Kinman whose habit
of presenting American presidents with handmade elkhorn chairs provided

the community with a connection to national events:

There’s a pipe on the mantel that President Andrew Johnson gave him.
He took this chair back to Andrew Johnson and Andrew Johnson,
President Andrew Johnson, was smoking this pipe and he gave it to
Kinman and Kinman — I guess he didn't smoke or something because he
gave it to Dutch Jack — that was Jack Walsh ... then after Dutch Jack
smoked it for a while he gave it to my uncle.

Whenever historical events or conditions with far-reaching consequences
are characterized orally, they tend to be described according to their impact
on the group or individual. Recollections of recent assassinations in the
United States, for example, almost invariably are framed in terms of what
the narrator was doing at the time he or she heard the news. Sid, for instance,
talked about the introduction of pasteurization into the community,

characterizing the local reaction to an event of international significance:
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This man who started the creameries that are now the Foremost ... the

name of it was the California Central Creamery, and when pasteurizing

first became known ... he was very much in favor of it. And they had a

big meeting, a big dinner one night, and they were discussing this

pasteurizing thing, and some of them it was too new and they were very

much against it. And finally one man said, “Well, what's the difference,”

he says, “the bugs are in it even if they are killed.” And he says — he was

a Dane — he says, “My Got, mister, | would rather have a graveyard than

a menagerie!”

Also likely to be described orally are historical events that have a
purely local or individual impact, such as floods, earthquakes or accidents,
labor strikes, and political contests, life-changing experiences, and the like.

Most of Sid’s stories, in fact, were about such local occurrences:

At that time, there was a bad shipwreck right off there. Off this Cape
Mendocino, there was a reef out there. At low tide you can see the rock
sticking up. And in those early days there was no lightship, no bell buoys,
nothing there to warn them off that reef, and the vessels would strike on
that .... This particular one, the Northerner, they headed north up to the
beach up there at Centerville, but they didn't quite make it. The boat went
down in the breakers aways and my grandfather helped bury twenty-eight
people from that wreck in one grave there. It was quite a tragedy.

These are events whose occurrence is of interest chiefly to those directly
involved or affected and whose consequences are restricted to their
immediate environments.?

Written history is, ideally, objective and unbiased.? Spoken history, on
the other hand, includes the “unsystematized, biased, fragmented bits of
personal memories that have no room in academic history books ... [and]
reflect individual views of real facts rather than the facts themselves.”?6 Thus
it tends to be more subjective and evaluative. For example, the inclusion of
certain incidents and the exclusion of others in orally communicated history
indicates the relative values placed on those events; and in the accounts of
events themselves, people's attitudes toward them are clearly expressed.
Sid's stories about clashes between the white settlers and the local Indians

are especially revealing in this regard:
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They had an Indian massacre over on the island in the bay there at Eureka.
They massacred a bunch of Indians over there. The Indians were all
scattered there — what were still alive — and finally, they run onto this
one young Indian — 18, 20 years old probably. And he just dropped down
on his hands and knees and looked right at them that way. And they told
this one man there, said “You haven't killed any Indians today, you shoot
this one.” So what could he do? He drew a bead right between the guy's
eyes and he touched the trigger, and those old flintlock guns — the flash
comes first and then it ignites the powder. And when this young fellow
saw that flash, he dropped right down like that, the bullet went over his
head and he jumped up and run for the brush and got away from them.

Perhaps the most important distinction to be made between written and
orally communicated history is that the former is generalized, while the
latter is intensely personal. Many of Sid’s stories were based on personal
experiences — his own, his father’s and grandfather’s as well as those of
friends and other residents in the area. It is in these kinds of stories that the
nature of orally communicated history as primarily and essentially personal
is most clearly shown. For example, Sid gave an account of his grandfather’s
emigration to California:

He took off from Ohio .... In 1849, | believe, he left and he got here in
1850 .... He came with a wagon train but he had to give the captain of the
train so much for the privilege of traveling with him, besides driving an
ox team. So that's the way he got west, walked every doggone step from
St. Joe, Missouri, to Weaverville, up here in Trinity County.

After establishing his homestead — the first in the valley in which Sid lives

today — Grandfather Morrison was faced with typical frontier dangers:

This is a true story. My grandfather had a huge big hand like so and he was
a raw-boned, strong man. Well, he and the dogs had something treed up
this little gulch right up there and so he went out there. The tree came right
up out of the bottom of the gulch and about even with him he could see
this panther against the side of the tree. So he shot him with the shotgun.
Well, it broke the panther’s back and the panther fell down amongst the
dogs, but he could still use his front paws, and he was just knocking the
spots off the dogs. So my grandfather took a match and he lit the grass afire
along the edge of the bank and was peering down to try to see what was
going on down there, and the bank gave way and down there he went. ...
And when he hit bottom, his hand closed over this rock about the right size
and he took it and conked the panther over the head with it and killed him.
That panther cut up some of those dogs pretty badly ... but that happened
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right out here a couple of hundred yards from this house.

On one level, Sid's stories about his grandfather are unique and
personalized; on another, they are typical and anonymous. While they are
part of the Morrison family history, they can also be seen as personalized
illustrations of the general conditions of pioneer life, examples of which can
be found in other pioneer histories. Mody Boatright, for example, notes the
almost obligatory presence of the “why grandfather came to Texas” story in
family sagas from that state, and cites encounters with panthers or bears as
equally ubituitous.?’

In contrast to impersonal generalized written history, Sid’s stories
describe historical events and conditions from a personal point of view. The
migration to the west in the nineteenth century, for example, is handled in
written histories in terms of population expansion and land settlement; Sid’s
story about his grandfather's trip illustrates how it was accomplished on the
individual level. The conflict between Indians and settlers is described in
histories as a process of gradual white takeover; in Sid's account, the clash
is put on an agonizingly personal level. His story of the wreck of the
Northerner vividly depicts the dangers of early navigation, dangers which
in written history are reflected in maritime statistics. Historical records, in
the form of “figures and graphs [,] tell us what people did; folklore tells us
what they thought and felt while they were doing it.”?®

It is this element of the local, the personal, the human, that constitutes
the nature of orally communicated history. The personal quality rounds out
contours in the skeletal outline of written history by clustering stories around
crucial points; it paints in details with eyewitness accounts; it
counterbalances the impersonality of written history by revealing the
sentiments of the people involved or affected; it provides unique examples
of general conditions.

Both written and spoken history are products of the same process of
selectively characterizing past events. The sense of incompatibility between
them, which has kept historians from incorporating orally communicated
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historical information into written histories seems to lie in their respective
points of view: the generalized vs. the personal. This difference in
perspective stems, however, from another aspect which written and orally
communicated history share: the relationship between historian and
audience. Both historians engaged in writing national level or “elitist”
histories and those involved in communicating local, family or personal
history orally, are aware of and influenced by their audiences. This
awareness determines the level of generalization used, what kinds of events
and experiences will be characterized, and what form their representation
will take. Both points of view are historically valid. Written history provides
the framework for interpreting the past; orally communicated history
documents the human implications of the historical events with which
written history deals.

The personal point of view which characterizes spoken history seems
to be inherent in folklore as well. In Mé&rchen and traditional ballads, for
instance, the characters are anonymous or virtually so, but at the same time,
they are recognizably individuals, not simply representatives of a class, and
the stories are told from a personal point of view.? In oral epic poetry, the
settings for the stories may be the clash of armies and the working out of
national destinies, but the focus is always on the individual hero and his
exploits. In nonnarrative folklore as well, the individual is the object of
attention. Traditional medical precautions and cures are prescribed on an
individual basis. Conventional beliefs deal with impersonal forces, such as
the weather or luck, in terms of how they affect individuals. Handcrafted art
and technology are not geared for mass production.

The prevalence of the personal point of view as expressed in folklore
has not received much attention from folklorists, perhaps because, as
Richard Bauman has suggested, the emphasis in folklore studies has been
on folklore as the product of a group.®® Yet it seems to me that this
humanistic element, which serves as the basis for distinguishing between
written history and history which is orally communicated as representing
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different perspectives on the past, may be useful in further illuminating the
relationship between folklore and history which has intrigued scholars for
so long.

University of California

Los Angeles, California
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Blood First Nation v Canada

2015 FC 1159

ORDER AND REASONS

[1] The Plaintiffs [the Blood Tribe] and the Defendant [Canada] each
brought complementary motions regarding procedural aspects of the trial of
this action. The motions were heard together; this Order and Reasons deal
with both.

[2] In this action, the Blood Tribe claims that the land provided to it by

Canada is less than that agreed upon under the provisions of Treaty 7.

[3] The Blood Tribe, pursuant to a Direction issued by the case

management judge dated September 12, 2014, seeks an Order confirming
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that this action will be heard in three phases. Both parties and the Court are

agreeable to this manner of proceeding.

[4] In Phase I, the Court will receive evidence of the oral traditions of
the Blood Tribe and the oral history evidence of Elders of the Blood Tribe.
It is agreed that this evidence will be heard at the Blood Tribe Reserve
located near Standoff, Alberta. A site visit has been undertaken by the trial
judge with the parties and their counsel to confirm that adequate facilities
are available to hear and record this evidence. The agreement to have the
Elder testimony heard earlier than the remainder of the trial evidence was
made because the Elders proposed to be called as witnesses are aging and
some might not be available or able to testify later. The parties and the Court
agreed that this manner of proceeding was preferable to the taking of
Commission evidence. It was further agreed that, given the lengthy gap
between the receipt of the Elders’ testimony and the receipt of the rest of the
evidence, the Court would entertain submissions on the admissibility of the
Elders’ evidence immediately following their testimony. A ruling on
admissibility may be delayed until the conclusion of Phase Il if the trial
judge is of the view that the interests of justice are better served by such a

delay.

[5] In Phase Il, to be held not more than two years later, unless
otherwise ordered by the trial judge, the Court will receive the evidence of
Canada and any rebuttal evidence of the Blood Tribe. Following Phase I,
the Court will render judgment on the claim, save and except for issues
related to remedy if the Blood Tribe is successful. Phase I, if necessary,

will deal with remedy.

[6] The Blood Tribe also seeks an order that, notwithstanding the
commencement and completion of Phase I of the trial, the parties shall be

entitled, subject to any direction of the case management or trial judge, to:



21

a. Conduct further discovery of officers and employees of the party
opposite in accordance with the Federal Courts Rules prior to the
commencement of Phase Il of the trial;

b. Serve Notices of Intention to elicit expert evidence prior to Phase Il
of the trial; and

c. Serve such Notices as permitted under the Evidence Act (Canada or
Alberta) up to but not after 7 days prior to the opening of Phase Il of
the trial.

[7] Canada does not oppose such an Order and the Court is satisfied

that the interests of justice are best served by issuing it.

[8] The Blood Tribe also sought an Order that Phase | might include a
site visit to the places at or near the Blood Tribe Reserve that the Blood
Tribe expects to be the subject of the Elder evidence. This was not opposed
by Canada. The Court is agreeable to such a site visit provided that it will
not yield evidence forming the basis of any inferences to be drawn by the
trial judge but will be restricted to providing the trial judge and counsel with
a better understanding of the evidence to be given by the Elders. If such a
site visit is to occur, the Blood Tribe is to inform the Court and Canada at
least 6 weeks prior to the commencement of Phase I; otherwise, no site visit
will be undertaken. Any site visit is to be arranged by the Blood Tribe, at
its expense, and shall include all counsel, their advisors, the trial judge, and

court staff, and it shall take place on the first day of Phase I.

[9] Canada, in its cross-motion, sought an Order of the Court setting
out a protocol for the hearing of the Phase | evidence. Both parties provided
a proposed protocol for this part of the trial. The issue of contention
between the parties that was argued at length was Canada’s request that the

Blood Tribe provide “will say” statements for the Elder evidence, prior to


https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html
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the start of Phase | of the trial.

[10]  Canada’s proposed protocol with respect to the will say statements

is as follows:

1. WILL SAY STATEMENTS:

a. By a deadline to be set by the case management Justice, the Plaintiffs
shall provide to the Defendant a will say statement for each Elder to be

called as a witness.

b. The will say statements shall contain sufficient details to allow for
challenges based on relevancy and otherwise, and for effective
preparation of cross-examination. The content of the will says shall
include, but not be limited to, a detailed, specific and comprehensive

description of:
i. The language that will be used by each Elder;

ii. How the Elder’s oral history is preserved, who is entitled to relate
the oral history and how this entitlement is assessed, the community
practice with respect to safeguarding the integrity of its oral history
(to the extent that this information is not provided in another expert

report/statement);

iii. The personal, family, community and professional background
of the Elder sufficient to fully ascertain the witness’ status as an
Elder in the community and the witnesses [sic] authority to recount
the oral history (to the extent that this information is not provided

in another expert report/statement);

iv. Any other background of the Elder relevant to the testimony that

he or she will provide;

v. How and when the Elder came to know the evidence;
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vi. Who relayed the evidence to the Elder, the relationship of the
Elder to that person, that person’s general reputation, and whether

that person witnessed the event or was told of it; and
vii. What the witness will say.

c. The will say statements will not form part of the evidence at trial but
the Defendant will be able to use the will say statements in evidence as

a prior statement of the Elder witness.

[11]  The Blood Tribe opposed providing will say statements for the
Elders. They submit that the “evidence about the tradition of the Blood
Tribe, their culture and connection to the use of their lands, will assist the
Court to understand what lands the Blood Tribe leaders understood as part
of their home territory.” The general nature of that evidence from the Elders

was outlined by counsel at the hearing in the following terms:

So the Court will hear evidence of the Blood Tribe tradition of treaty
making and peace making. The Court will hear evidence of how they
protected their territory and, in particular, the concept of exclusive right
to their territory and sharing their territory with others. The Court will
hear evidence about decision-making within the Blood Tribe. The
Court will hear evidence about the events surrounding the entering of
Treaty 7 by the Blood Tribe and the other First Nations, including
evidence regarding what took place from the Blood Tribe perspective,
the language barrier and the problem with interpreters. The Court will
hear evidence of what Chief Red Crow meant following the Treaty 7
negotiations when he said he was returning to his home. You'll hear
evidence about the surveying of the reserve and about the location of
survey markers. The Court will hear evidence about the movement of
Blood Tribe members around the time of the treaty and other evidence
relative — relevant to payless and the population of the Blood Tribe.
The Court will hear evidence of what lands were traditionally used by
the Blood Tribe as their home or their wintering grounds. The Court
will hear evidence of what these lands meant to the members of the
Blood Tribe and how they used these lands. The Court will hear
evidence of relevant subsequent events when, example, the Mormons
come to occupy a portion of the territory near Cardston. And evidence
of the removal of Blood Tribe members from lands that — between
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Waterton and the Valley Rivers.

So those, | give by way of examples of the kinds of evidence that you
will hear.

[12]  The Blood Tribe firstly submits that requiring will say statements
“creates an entirely new process that is not part of a civil trial conducted in
accordance with the law of evidence and the rules of court.” The Blood
Tribe acknowledges that this Court and others have required that expert and
“professional” witnesses such as police officers provide will say statements,
but they point out that the Elders are not called as experts nor are they
experienced witnesses. Moreover, they point out that they are men and
women in their 70s and 80s. Counsel asks, “Why would you hand a whole
bunch of arrows to the other side to skewer some Elders” when such is not

required in other civil cases.

[13]  Counsel is incorrect in suggesting that this action is like other civil
cases — it is not. First, in other civil actions the evidence of the Elders would
not be admitted or, if admitted, would be given little weight, as it is
hearsay. In this action, as in other aboriginal litigation, the evidence is
prima facie admissible because the Blood Tribe does not have a tradition of
written history; it has an oral tradition. Second, unlike the usual civil action,
there has been no examination for discovery of the plaintiffs’
representative(s) and thus Canada has had no opportunity to ask questions
to learn what evidence the Blood Tribe proposes to offer through its Elders
to support the claim. Third, | reject the suggestion that these witnesses are
at risk of being “skewered” because they are elderly and Canada may be
able to raise questions as to their credibility if their evidence differs from
their will say statements. Canada has agreed that its cross-examination will
be respectful. If the evidence given on direct examination differs in some
material manner from that provided in a witness’ will say statement, then

that difference may have to be addressed by the witness, or by counsel in
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submissions. There is nothing unusual or contrary to the norm in that

respect.

[14]  The Blood Tribe also submits that “the very nature of the evidence
does not lend itself to a will say statement.” | am not persuaded. The Federal
Court’s Aboriginal Litigation Practice Guidelines, developed after extensive
consultation with all stakeholders, specifically envisages that there is to be
disclosure prior to an Elder testifying. Specifically, it provides as follows

in this regard:

The party calling an Elder to testify should provide information about
the Elder and the basis of his or her knowledge about the subject matter
of the testimony. Given the differing dynamics and logistical issues
that may be associated with having an Elder testify, this disclosure need
not necessarily coincide with document disclosure as long as it is
timely.

The disclosure should also provide information about the Aboriginal
community’s practices or protocols for requesting Elder
testimony. Elders often refrain from describing themselves as elders
and the party calling an Elder may have a community member to
introduce the Elder and confirm his or her status as an Elder.

The disclosure should also summarize the proposed evidence, keeping
in_mind both that Aboriginal respect for Elders may involve not
directing an Flder’s words and that an Elder unfamiliar with court
proceedings may respond on unexpected topics.

Where issues arise between parties over the adequacy of the disclosure,
the parties should seek assistance through case management or trial
management for a direction or ruling on the disclosure to be provided
and its timing.

[emphasis added]

[15]  Lastly, the Blood Tribe submits that the Court has no jurisdiction to
order that a party provide will say statements. | agree with Canada that this
Court has jurisdiction to make the Order requested, and indeed, it has done
so previously in aboriginal matters. Justice Russell in Sawbridge Band v

Canada, [2007] FC 657 at para 38 explains that will say statements “were
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designed as a procedural tool to ensure fairness, efficiency, preparedness,
and to prevent ambush at trial.” While not specifically provided for in the
Federal Courts Rules, a judge has authority to order a party to produce will
say statements by virtue of all or any of Rules 3, 53, 265, 270, and 385 which
generally provide that a judge may make any order respecting the conduct
of the action that assists in the just and timely disposition of it. In my view,
if there are no will say statements provided for the Elders’ evidence, on the
facts as outlined above, the action will not proceed in a just and expeditious
manner because the Crown will be ambushed and not be in a position to
effectively test the Elders’ evidence in the manner provided for in the
Aboriginal Litigation Practice Guidelines and generally accepted Canadian

trial procedure.

[16]  For these reasons, | am prepared to order that the Blood Tribe
prepare and deliver will say statements to Canada respecting the Elders’

testimony.

[17] I also think it advisable that the Court set out a detailed protocol
respecting the conduct of this trial, and particularly Phase I. The parties
were provided with a draft of the Court’s proposed protocol for Phase I and

provided many comments that have been incorporated in the Order.
ORDER
THIS COURT ORDERS that:
1. This trial will be held in three phases as follows:

Phase 1 — Evidence of Blood Tribe Elders and related expert and

lay evidence of the Blood Tribe [Phase | Evidence];

Phase 2 — Any further evidence of the Blood Tribe and the
evidence of Canada including Canada’s expert evidence, and the

Blood Tribe’s rebuttal evidence [Phase Il Evidence];


https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html
https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html#sec3_smooth
https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html#sec53_smooth
https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html#sec265_smooth
https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html#sec270_smooth
https://www.canlii.org/en/ca/laws/regu/sor-98-106/latest/sor-98-106.html#sec385_smooth
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Phase 3 — Evidence regarding remedy [Phase 11l Evidence].

2. Phase | of the trial will take place before this Court at the Blood
Tribe’s Multipurpose Building, in the City of Standoff, Alberta, on
Monday, May 2, 2016, at 9:30 in the forenoon for a duration not
exceeding twenty (20) days to receive the Phase | Evidence. The
courtroom shall be configured as shown on the diagram attached as
Appendix A. Counsel and Court officials shall not wear formal
court attire but shall be dressed in business casual. The trial judge
shall be robed. Security staff shall wear clothing that properly
identifies them. Counsel shall remain seated when examining or
cross-examining an Elder. They shall stand only when addressing
the Court.

3. The Blood Tribe may conduct a traditional ceremony at the Phase |

trial venue immediately prior to the opening of Phase | by the Court.

4. The trial will continue before this Court at 635 — 8" Avenue South
West, 3" floor, in the City of Calgary, Alberta, following the
completion of Phase I, on Monday, May 30, 2016, at 9:30 in the
forenoon (or earlier at the direction of the trial judge), for a duration
of three (3) days to hear the parties’ submissions as to admissibility
of the Phase | Evidence. It is recognized that further evidence
relevant to some of those arguments may be presented in Phase Il
of this trial, necessitating further argument on admissibility at that

time.

5. Subject to any further Order of the trial judge, Phase Il of the trial
will commence before this Court at 635 — 8" Avenue South West,
3"floor, in the City of Calgary, Alberta, on Monday, May 7, 2018,

at 9:30 in the forenoon, for a duration of twenty (20) days.
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6. Subject to paragraph 11, each party shall disclose to the other all
documents, records, maps, drawings, photographs and the like that
are intended to be referenced during Phase | [Phase | Documents]
as soon as they are identified. Within thirty (30) days prior to trial,
the parties shall prepare a Joint Book of Documents for use at Phase
| containing the Phase | Documents. The admissibility of any
document at Phase | that has not been identified and produced in
accordance with this provision shall be at the discretion of the trial

judge.

7. The Blood Tribe shall present evidence at Phase | as to how its oral
history is preserved, who is entitled to relate the oral history, how
this entitlement is assessed, and the community practice with
respect to safeguarding the integrity of its oral history. To the extent
that such evidence is not contained in an expert report previously
provided to Canada or ascertained through examination for
discovery prior to Phase I, the Blood Tribe shall provide Canada
with a will say statement of the witness or witnesses (containing the

detail recited below) called to provide this evidence.

8. No motion to exclude from the hearing an Elder who will be called
as a witness at Phase | shall be made or entertained until after the
evidence respecting the oral history traditions of the Blood Tribe

has been concluded.

9. Before the Elders testify, they shall be introduced by Annabel Crop
Eared Wolf, or another witness agreed upon by the parties, who
shall present biographical and genealogical evidence concerning
each Elder who will be called to testify. This witness shall also
testify as to the basis on which Elders are recognized by the Blood

Tribe. If there has been no previous examination for discovery
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conducted regarding this evidence then the Blood Tribe shall
provide Canada with a will say statement for this witness at least
ninety (90) days prior to trial. This witness will be subject to cross-
examination by Canada.

All examinations of Elders, including direct examination and cross-
examination, will be conducted respectfully and will be subject to
the Federal Courts Act, RSC 1985, ¢ F-7, the Federal Courts Rules,
and any other legislation applicable to trial procedure in the Federal

Court.

The Blood Tribe shall provide Canada with a will say statement for
each Elder it proposes to call at Phase I. The Blood Tribe has
identified and made known to Canada four (4) such Elders. Within
sixty (60) days of the date of this Order, or such greater period as
the parties may agree or the Court order, the Blood Tribe shall
provide Canada with a will say statement for each of these four
Elders. A will say statement for each of the remaining four Elders
the Blood Tribe proposes to call shall be delivered to Canada no
later than December 31, 2015. Canada shall have ninety (90) days
after the delivery of an Elder’s will say statement to identify and
disclose to the Blood Tribe the document(s) it wishes to put to that
Elder.

The will say statement shall contain sufficient detail to allow for
challenges to the proposed evidence by Canada on the basis of
relevancy, and for effective preparation of cross-examination. The
content of each Elder’s will say statement shall include a detailed

description of:

a. The language that will be used by the Elder;
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b. The personal, family, community and professional
background of the Elder sufficient to fully ascertain the
witness’ status as an Elder in the community and his or

her authority to recount the oral history;

c. Any background of the Elder relevant to the testimony
that he or she will provide;

d. How and when the Elder came to know the evidence;

e. Who relayed the evidence to the Elder, the relationship
of the Elder to that person, that person’s general
reputation, and whether that person witnessed the event

in question or was told of it; and
f.  What the Elder will say.

The will say statements will not form part of the evidence at trial
but Canada will be able to use a will say statement as a prior
statement of an Elder witness should the oral evidence offered at
trial be materially different than or inconsistent with that set out in

the will say statement.

An interpreter and word speller to interpret Blackfoot into English
and English into Blackfoot as required, shall be agreed upon by the
parties. If the parties cannot agree on an interpreter or word speller
at least ninety (90) days prior to the commencement of Phase I, then
one will be appointed by the Court (following receipt of
submissions from the parties). The interpreter and word speller
shall be impartial and independent to the satisfaction of the parties
and the Court and need not be the same person. Should
interpretation be required, then the Court shall provide equipment

for simultaneous interpretation.
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Canada shall not interrupt an Elder while he or she is speaking,
except if an immediate objection is required related to privilege or

if there are serious interpretation issues.

Any delay or deferral of an objection by Canada will be without
prejudice to its right to raise the objection later in Phase I.

Canada may object to a question posed by counsel before the Elder
begins his or her testimony in answer, if in its opinion the objection
is so serious that it must be raised immediately. Any failure by
Canada to raise an objection to a question during the testimony of
an Elder does not prejudice the right of Canada to later object to the
question (and response) during the latter part of Phase I, which is to

commence on May 30, 2016.

Canada may raise an objection, which in its submission should not
wait until Monday May 30, 2016, after the conclusion of the
testimony given by one Elder and before the testimony of the next

Elder or during breaks in an Elder’s testimony.

Canada and the Blood Tribe may present argument related to the
admissibility of the Elder evidence taken in Phase I, beginning on
Monday, May 30, 2016 at 9:30 in the forenoon for a duration of
three (3) days.

A ruling on admissibility will be delayed until the conclusion of
Phase Il if the trial judge is of the view that the interests of justice

are best served by such a delay.

No decisions as to the weight to be given to any part of the evidence
heard in Phase | shall be given until the conclusion of Phase Il of
the trial.

A Court Reporter shall be present at all times during Phase | and
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shall prepare a certified transcript of the Phase | proceedings. Court

reporting shall be completed with real-time technology.

Phase | shall be recorded by video and audio by a person or persons
agreed to by the parties or, failing agreement, appointed by the
Court. They shall be made in accordance with the Federal Court
Media Guidelines, and the video shall give a direct frontal close-up
of the witness’ face. The recordings are the property of the Court
and a certified true copy of the video and audio recording of the

Phase | proceedings shall be marked as a trial exhibit.

Notwithstanding the commencement and completion of Phase | of
the trial, the parties shall be entitled, subject to any direction of the

case management or trial judge, to:

a. Conduct further discovery of officers and employees of
the party opposite in accordance with the Federal
Courts Rules prior to the commencement of Phase Il of
the trial;

b. Serve Notices of Intention to elicit expert evidence

prior to Phase Il of the trial; and

c. Serve such Notices as permitted under the Evidence Act
(Canada or Alberta) up to but not after 7 days prior to
the opening of Phase Il of the trial.

Other than issues arising from this Order, which shall be dealt with
by the trial judge, the case management judge will continue to
manage this action under the Federal Courts Rules and will decide
all pre-trial matters, unless in his view, the matter would best be

directed to the trial judge.

Each party shall bear its own costs of these motions.
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Appendix “A”
Diagram of Courtroom Configuration
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Tsilhqot’in Nation v British Columbia

2014 SCC 44

For centuries the Tsilhgot’in Nation, a semi-nomadic grouping of six
bands sharing common culture and history, have lived in a remote valley
bounded by rivers and mountains in central British Columbia. It is one of
hundreds of indigenous groups in B.C. with unresolved land claims. In 1983,
B.C. granted a commercial logging licence on land considered by the
Tsilhqot’in to be part of their traditional territory. The band objected and
sought a declaration prohibiting commercial logging on the land. Talks with
the Province reached an impasse and the original land claim was amended
to include a claim for Aboriginal title to the land at issue on behalf of
all Tsilhgot’in people. The federal and provincial governments opposed the

title claim.
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The Supreme Court of British Columbia held that occupation was
established for the purpose of proving title by showing regular and exclusive
use of sites or territory within the claim area, as well as to a small area
outside that area. Applying a narrower test based on site-specific occupation
requiring proof that the Aboriginal group’s ancestors intensively used a
definite tract of land with reasonably defined boundaries at the time of
European sovereignty, the British Columbia Court of Appeal held that the
Tsilhqot’in claim to title had not been established.

Held: The appeal should be allowed and a declaration of Aboriginal
title over the area requested should be granted. A declaration that British
Columbia breached its duty to consult owed to the Tsilhqot’in Nation should
also be granted.

The trial judge was correct in finding that the Tsilhqot’in had established
Aboriginal title to the claim area at issue. The claimant group, here the
Tsilhqot’in, bears the onus of establishing Aboriginal title. The task is to
identify how pre-sovereignty rights and interests can properly find
expression in modern common law terms. Aboriginal title flows from
occupation in the sense of regular and exclusive use of land. To ground
Aboriginal title “occupation” must be sufficient, continuous (where present
occupation is relied on) and exclusive. In determining what constitutes
sufficient occupation, which lies at the heart of this appeal, one looks to the
Aboriginal culture and practices, and compares them in a culturally sensitive
way with what was required at common law to establish title on the basis of
occupation. Occupation sufficient to ground Aboriginal title is not confined
to specific sites of settlement but extends to tracts of land that were regularly
used for hunting, fishing or otherwise exploiting resources and over which
the group exercised effective control at the time of assertion of European
sovereignty.
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In finding that Aboriginal title had been established in this case, the trial
judge identified the correct legal test and applied it appropriately to the
evidence. While the population was small, he found evidence that the parts
of the land to which he found title were regularly used by the Tsilhqot’in,
which supports the conclusion of sufficient occupation. The geographic
proximity between sites for which evidence of recent occupation was
tendered and those for which direct evidence of historic occupation existed
also supports an inference of continuous occupation. And from the evidence
that prior to the assertion of sovereignty the Tsilhqot’in repelled other
people from their land and demanded permission from outsiders who wished
to pass over it, he concluded that the Tsilhqot’in treated the land as
exclusively theirs. The Province’s criticisms of the trial judge’s findings on
the facts are primarily rooted in the erroneous thesis that only specific,
intensively occupied areas can support Aboriginal title. Moreover, it was the
trial judge’s task to sort out conflicting evidence and make findings of fact.
The presence of conflicting evidence does not demonstrate palpable and
overriding error. The Province has not established that the conclusions of
the trial judge are unsupported by the evidence or otherwise in error. Nor
has it established his conclusions were arbitrary or insufficiently precise.
Absent demonstrated error, his findings should not be disturbed.

The nature of Aboriginal title is that it confers on the group that holds it
the exclusive right to decide how the land is used and the right to benefit
from those uses, subject to the restriction that the uses must be consistent
with the group nature of the interest and the enjoyment of the land by future
generations. Prior to establishment of title, the Crown is required to consult
in good faith with any Aboriginal groups asserting title to the land about
proposed uses of the land and, if appropriate, accommodate the interests of
such claimant groups. The level of consultation and accommodation
required varies with the strength of the Aboriginal group’s claim to the land
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and the seriousness of the potentially adverse effect upon the interest
claimed.

Where Aboriginal title has been established, the Crown must not only
comply with its procedural duties, but must also justify any incursions on
Aboriginal title lands by ensuring that the proposed government action is
substantively consistent with the requirements of s. 35 of the Constitution
Act, 1982. This requires demonstrating both a compelling and substantial
governmental objective and that the government action is consistent with
the fiduciary duty owed by the Crown to the Aboriginal group. This means
the government must act in a way that respects the fact that Aboriginal title
is a group interest that inheres in present and future generations, and the duty
infuses an obligation of proportionality into the justification process: the
incursion must be necessary to achieve the government’s goal (rational
connection); the government must go no further than necessary to achieve it
(minimal impairment); and the benefits that may be expected to flow from
that goal must not be outweighed by adverse effects on the Aboriginal
interest (proportionality of impact). Allegations of infringement or failure to
adequately consult can be avoided by obtaining the consent of the interested
Aboriginal group. This s. 35 framework permits a principled reconciliation
of Aboriginal rights with the interests of all Canadians.

The alleged breach in this case arises from the issuance by the Province
of licences affecting the land in 1983 and onwards, before title was declared.
The honour of the Crown required that the Province consult the Tsilhqot’in
on uses of the lands and accommodate their interests. The Province did

neither and therefore breached its duty owed to the Tsilhqot’in.

While unnecessary for the disposition of the appeal, the issue of whether
the Forest Act applies to Aboriginal title land is of pressing importance and
is therefore addressed. As a starting point, subject to the constitutional
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constraints of s. 35 of the Constitution Act, 1982 and the division of powers
in the Constitution Act, 1867, provincial laws of general application apply
to land held under Aboriginal title. As a matter of statutory construction, the
Forest Act on its face applied to the land in question at the time the licences
were issued. The British Columbia legislature clearly intended and
proceeded on the basis that lands under claim remain “Crown land” for the
purposes of the Forest Act at least until Aboriginal title is recognized. Now
that title has been established, however, the timber on it no longer falls
within the definition of “Crown timber” and the Forest Act no longer
applies. It remains open to the legislature to amend the Act to cover lands
over which Aboriginal title has been established, provided it observes
applicable constitutional restraints.

This raises the question of whether provincial forestry legislation that
on its face purports to apply to Aboriginal title lands, such as the Forest Act,
is ousted by the s. 35 framework or by the limits on provincial power under
the Constitution Act, 1867. Under s. 35, a right will be infringed by
legislation if the limitation is unreasonable, imposes undue hardship, or
denies the holders of the right their preferred means of exercising the right.
General regulatory legislation, such as legislation aimed at managing the
forests in a way that deals with pest invasions or prevents forest fires, will
often pass this test and no infringement will result. However, the issuance
of timber licences on Aboriginal title land is a direct transfer of Aboriginal
property rights to a third party and will plainly be a meaningful diminution
in the Aboriginal group’s ownership right amounting to an infringement that

must be justified in cases where it is done without Aboriginal consent.

Finally, for purposes of determining the validity of provincial legislative
incursions on lands held under Aboriginal title, the framework under s. 35
displaces the doctrine of interjurisdictional immunity. There is no role left
for the application of the doctrine of interjurisdictional immunity and the
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idea that Aboriginal rights are at the core of the federal power over “Indians”
under s. 91(24) of the Constitution Act, 1867. The doctrine of
interjurisdictional immunity is directed to ensuring that the two levels of
government are able to operate without interference in their core areas of
exclusive jurisdiction. This goal is not implicated in cases such as this.
Aboriginal rights are a limit on both federal and provincial jurisdiction. The
problem in cases such as this is not competing provincial and federal power,
but rather tension between the right of the Aboriginal title holders to use
their land as they choose and the province which seeks to regulate it, like all
other land in the province. Interjurisdictional immunity — premised on a
notion that regulatory environments can be divided into watertight
jurisdictional compartments — is often at odds with modern reality.
Increasingly, as our society becomes more complex, effective regulation
requires cooperation between interlocking federal and provincial schemes.
Interjurisdictional immunity may thwart such productive cooperation.

In the result, provincial regulation of general application, including the
Forest Act, will apply to exercises of Aboriginal rights such as Aboriginal
title land, subject to the s. 35 infringement and justification framework. This
carefully calibrated test attempts to reconcile general legislation with
Aboriginal rights in a sensitive way as required by s. 35 of the Constitution
Act, 1982 and is fairer and more practical from a policy perspective than the
blanket inapplicability imposed by the doctrine of interjurisdictional
immunity. The result is a balance that preserves the Aboriginal right while
permitting effective regulation of forests by the province. In this case,
however, the Province’s land use planning and forestry authorizations under
the Forest Act were inconsistent with its duties owed to the Tsilhqot’in

people.
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The judgment of the Court was delivered by

The Chief Justice —

I. Introduction

(1]

What is the test for Aboriginal title to land? If title is established,

what rights does it confer? Does the British Columbia Forest Act, R.S.B.C.
1996, c. 157, apply to land covered by Aboriginal title? What are the

constitutional constraints on provincial regulation of land under Aboriginal

title? Finally, how are broader public interests to be reconciled with the

rights conferred by Aboriginal title? These are among the important

questions raised by this appeal.

(2]

These reasons conclude:

Aboriginal title flows from occupation in the sense of regular and

exclusive use of land.

In this case, Aboriginal title is established over the area designated

by the trial judge.

Aboriginal title confers the right to use and control the land and to

reap the benefits flowing from it.

Where title is asserted, but has not yet been established, s. 35 of
the Constitution Act, 1982 requires the Crown to consult with the

group asserting title and, if appropriate, accommodate its interests.

Once Aboriginal title is established, s. 35 of the Constitution Act,
1982 permits incursions on it only with the consent of the
Aboriginal group or if they are justified by a compelling and
substantial public purpose and are not inconsistent with the Crown’s

fiduciary duty to the Aboriginal group; for purposes of determining
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the validity of provincial legislative incursions on lands held under
Aboriginal title, this framework displaces the doctrine of

interjurisdictional immunity.

e In this case, the Province’s land use planning and forestry
authorizations were inconsistent with its duties owed to the

Tsilhgot’in people.

Il. The Historic Backdrop

[3] For centuries, people of the Tsilhqot’in Nation — a grouping of six
bands sharing common culture and history — have lived in a remote valley
bounded by rivers and mountains in central British Columbia. They lived
in villages, managed lands for the foraging of roots and herbs, hunted and
trapped. They repelled invaders and set terms for the European traders who
came onto their land. From the Tsilhqot’in perspective, the land has always

been theirs.

[4] Throughout most of Canada, the Crown entered into treaties
whereby the indigenous peoples gave up their claim to land in exchange for
reservations and other promises, but, with minor exceptions, this did not
happen in British Columbia. The Tsilhqot’in Nation is one of hundreds of

indigenous groups in British Columbia with unresolved land claims.

[5] The issue of Tsilhqot’in title lay latent until 1983, when the
Province granted Carrier Lumber Ltd. a forest licence to cut trees in part of
the territory at issue. The Xeni Gwet’in First Nations government (one of
the six bands that make up the Tsilhqot’in Nation) objected and sought a
declaration prohibiting commercial logging on the land. The dispute led to
the blockade of a bridge the forest company was upgrading. The blockade

ceased when the Premier promised that there would be no further logging
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without the consent of the Xeni Gwet’in. Talks between the Ministry of
Forests and the Xeni Gwet’in ensued, but reached an impasse over the Xeni
Gwet’in claim to a right of first refusal to logging. In 1998, the original
claim was amended to include a claim for Aboriginal title on behalf of all

Tsilhqot’in people.

[6] The claim is confined to approximately five percent of what the
Tsilhqot’in — a total of about 3,000 people — regard as their traditional
territory. The area in question is sparsely populated. About 200 Tsilhqot’in
people live there, along with a handful of non-indigenous people who
support the Tsilhqot’in claim to title. There are no adverse claims from
other indigenous groups. The federal and provincial governments both

oppose the title claim.

[7] In 2002, the trial commenced before Vickers J. of the British
Columbia Supreme Court, and continued for 339 days over a span of five
years. The trial judge spent time in the claim area and heard extensive
evidence from elders, historians and other experts. He found that the
Tsilhqgot’in people were in principle entitled to a declaration of Aboriginal
title to a portion of the claim area as well as to a small area outside the claim
area. However, for procedural reasons which are no longer relied on by the
Province, he refused to make a declaration of title (2007 BCSC 1700, [2008]
1 C.N.L.R. 112).

[8] In 2012, the British Columbia Court of Appeal held that the
Tsilhqot’in claim to title had not been established, but left open the
possibility that in the future, the Tsilhqot’in might be able to prove title to
specific sites within the area claimed. For the rest of the claimed territory,

the Tsilhqot’in were confined to Aboriginal rights to hunt, trap and harvest
(2012 BCCA 285, 33 B.C.L.R. (5th) 260).
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[9] The Tsilhqot’in now ask this Court for a declaration of Aboriginal
title over the area designated by the trial judge, with one exception. A small
portion of the area designated by the trial judge consists of either privately
owned or underwater lands and no declaration of Aboriginal title over these
lands is sought before this Court. With respect to those areas designated by
the trial judge that are not privately owned or submerged lands, the
Tsilhgot’in ask this Court to restore the trial judge’s finding, affirm their
title to the area he designated, and confirm that issuance of forestry licences

on the land unjustifiably infringed their rights under that title.

1. The Jurisprudential Backdrop

[10]  In 1973, the Supreme Court of Canada ushered in the modern era of
Aboriginal land law by ruling that Aboriginal land rights survived European
settlement and remain valid to the present unless extinguished by treaty or
otherwise: Calder v. Attorney-General of British Columbia, [1973] S.C.R.
313. Although the majority in Calder divided on whether title had been
extinguished, its affirmation of Aboriginal rights to land led the Government
of Canada to begin treaty negotiations with First Nations without treaties —
mainly in British Columbia — resuming a policy that had been abandoned
in the 1920s: P. W. Hogg, “The Constitutional Basis of Aboriginal Rights”,
in M. Morellato, ed., Aboriginal Law Since Delgamuukw (2009), 3.

[11]  Almost a decade after Calder, the enactment of s. 35 of the
Constitution Act, 1982 “recognized and affirmed” existing Aboriginal
rights, although it took some time for the meaning of this section to be fully

fleshed out.

[12] In Guerin v. The Queen, [1984] 2 S.C.R. 335, this Court confirmed
the potential for Aboriginal title in ancestral lands. The actual dispute

concerned government conduct with respect to reserve lands. The Court held
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that the government had breached a fiduciary duty to the Musqueam Indian
Band. In a concurring opinion, Justice Dickson (later Chief Justice)
addressed the theory underlying Aboriginal title. He held that the Crown
acquired radical or underlying title to all the land in British Columbia at the
time of sovereignty. However, this title was burdened by the “pre-existing
legal right” of Aboriginal people based on their use and occupation of the
land prior to European arrival (pp. 379-82). Dickson J. characterized this
Aboriginal interest in the land as “an independent legal interest” (at p. 385),

which gives rise to a sui generis fiduciary duty on the part of the Crown.

[13] In 1990, this Court held thats. 35of the Constitution Act,
1982 constitutionally protected all Aboriginal rights that had not been
extinguished prior to April 17, 1982, and imposed a fiduciary duty on the
Crown with respect to those rights: R. v. Sparrow, [1990] 1 S.C.R.
1075. The Court held that unders. 35, legislation can infringe rights
protected by s. 35only if it passes a two-step justification analysis: the
legislation must further a “compelling and substantial” purpose and account
for the “priority” of the infringed Aboriginal interest under the fiduciary
obligation imposed on the Crown (pp. 1113-19).

[14] The principles developed in Calder, Guerin and Sparrow were
consolidated and applied in the context of a claim for Aboriginal title
in Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010. This Court
confirmed the sui generis nature of the rights and obligations to which the
Crown’s relationship with Aboriginal peoples gives rise, and stated that
what makes Aboriginal title unique is that it arises from
possession before the assertion of British sovereignty, as distinguished from
other estates such as fee simple that arise afterward. The dual perspectives
of the common law and of the Aboriginal group bear equal weight in

evaluating a claim for Aboriginal title.
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[15] The Court in Delgamuukw summarized the content of Aboriginal
title by two propositions, one positive and one negative. Positively,
“[A]boriginal title encompasses the right to exclusive use and occupation of
the land held pursuant to that title for a variety of purposes, which need not
be aspects of those [A]boriginal practices, customs and traditions which are
integral to distinctive [A]boriginal cultures” (para. 117). Negatively, the
“protected uses must not be irreconcilable with the nature of the group’s
attachment to that land” (ibid.) — that is, it is group title and cannot be
alienated in a way that deprives future generations of the control and benefit
of the land.

[16] The Court in Delgamuukw confirmed that infringements of
Aboriginal title can be justified under s. 35 of the Constitution Act, 1982
pursuant to the Sparrow test and described this as a “necessary part of the
reconciliation of [A]boriginal societies with the broader political
community of which they are part” (at para. 161), quoting R. v. Gladstone,
[1996] 2 S.C.R. 723, at para. 73. While Sparrow had spoken of priority of
Aboriginal rights infringed by regulations over non-aboriginal
interests, Delgamuukw articulated the “different” (at para. 168) approach of
involvement of Aboriginal peoples — varying depending on the severity of

the infringement — in decisions taken with respect to their lands.

[17]  InHaida Nation v. British Columbia (Minister of Forests), 2004
SCC 73, [2004] 3 S.C.R. 511, the Court applied the Delgamuukw idea of
involvement of the affected Aboriginal group in decisions about its land to
the situation where development is proposed on land over which Aboriginal
title is asserted but has not yet been established. The Court affirmed a
spectrum of consultation. The Crown’s duty to consult and accommodate
the asserted Aboriginal interest “is proportionate to a preliminary

assessment of the strength of the case supporting the existence of the right
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or title, and to the seriousness of the potentially adverse effect upon the right

or title claimed” (para. 39). Thus, the idea of proportionate balancing

implicit in Delgamuukw reappears in Haida. The Court in Haida stated

that the Crown had not only a moral duty, but a legal duty to negotiate in

good faith to resolve land claims (para. 25). The governing ethos is not one

of competing interests but of reconciliation.

[18]

The jurisprudence just reviewed establishes a number of

propositions that touch on the issues that arise in this case, including:

Radical or underlying Crown title is subject to Aboriginal land

interests where they are established.

Aboriginal title gives the Aboriginal group the right to use and
control the land and enjoy its benefits.

Governments can infringe Aboriginal rights conferred by
Aboriginal title but only where they can justify the infringements
on the basis of a compelling and substantial purpose and establish

that they are consistent with the Crown’s fiduciary duty to the
group.
Resource development on claimed land to which title has not been

established requires the government to consult with the claimant

Aboriginal group.

Governments are under a legal duty to negotiate in good faith to

resolve claims to ancestral lands.

Against this background, I turn to the issues raised in this appeal.
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IV. Pleadings in Aboriginal Land Claims Cases

[19]  The Province, to its credit, no longer contends that the claim should
be barred because of defects in the pleadings. However, it may be useful to
address how to approach pleadings in land claims, in view of their

importance to future land claims.

[20] | agree with the Court of Appeal that a functional approach should
be taken to pleadings in Aboriginal cases. The function of pleadings is to
provide the parties and the court with an outline of the material allegations
and relief sought. Where pleadings achieve this aim, minor defects should
be overlooked, in the absence of clear prejudice. A number of

considerations support this approach.

[21]  First, in a case such as this, the legal principles may be unclear at

the outset, making it difficult to frame the claim with exactitude.

[22]  Second, in these cases, the evidence as to how the land was used
may be uncertain at the outset. As the claim proceeds, elders will come
forward and experts will be engaged. Through the course of the trial, the
historic practices of the Aboriginal group in question will be expounded,
tested and clarified. The Court of Appeal correctly recognized that
determining whether Aboriginal title is made out over a pleaded area is not
an “all or nothing” proposition (at para. 117):
The occupation of traditional territories by First Nations prior to the
assertion of Crown sovereignty was not an occupation based on a
Torrens system, or, indeed, on any precise boundaries. Except where
impassable (or virtually impassable) natural boundaries existed, the
limits of a traditional territory were typically ill-defined and fluid. . . .

[Therefore] requir[ing] proof of Aboriginal title precisely mirroring the
claim would be too exacting. [para. 118]

[23]  Third, cases such as this require an approach that results in decisions

based on the best evidence that emerges, not what a lawyer may have
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envisaged when drafting the initial claim. What is at stake is nothing less
than justice for the Aboriginal group and its descendants, and the
reconciliation between the group and broader society. A technical approach
to pleadings would serve neither goal. Itisin the broader public interest that
land claims and rights issues be resolved in a way that reflects the substance
of the matter. Only thus can the project of reconciliation this Court spoke

of in Delgamuukw be achieved.

V. Is Aboriginal Title Established?

A. The Test for Aboriginal Title

[24] How should the courts determine whether a semi-nomadic
indigenous group has title to lands? This Court has never directly answered
this question. The courts below disagreed on the correct approach. We must

now clarify the test.

[25]  As we have seen, the Delgamuukw test for Aboriginal title to land
is based on “occupation” prior to assertion of European sovereignty. To
ground Aboriginal title this occupation must possess three characteristics. It
must be sufficient; it must be continuous (where present occupation is relied

on); and it must be exclusive.
[26]  The test was set out in Delgamuukw, per Lamer C.J., at para. 143:

In order to make out a claim for [A]boriginal title, the [A]boriginal
group asserting title must satisfy the following criteria: (i) the land must
have been occupied prior to sovereignty, (ii) if present occupation is
relied on as proof of occupation pre-sovereignty, there must be a
continuity between present and pre-sovereignty occupation, and (iii) at
sovereignty, that occupation must have been exclusive.

[27]  The trial judge in this case held that “occupation” was established

for the purpose of proving title by showing regular and exclusive use of sites



50

or territory. On this basis, he concluded that the Tsilhqot’in had established
title not only to village sites and areas maintained for the harvesting of roots
and berries, but to larger territories which their ancestors used regularly and
exclusively for hunting, fishing and other activities.

[28]  The Court of Appeal disagreed and applied a narrower test for
Aboriginal title — site-specific occupation. It held that to prove sufficient
occupation for title to land, an Aboriginal group must prove that its
ancestors intensively used a definite tract of land with reasonably defined

boundaries at the time of European sovereignty.

[29]  For semi-nomadic Aboriginal groups like the Tsilhqot’in, the Court
of Appeal’s approach results in small islands of title surrounded by larger
territories where the group possesses only Aboriginal rights to engage in
activities like hunting and trapping. By contrast, on the trial judge’s
approach, the group would enjoy title to all the territory that their ancestors
regularly and exclusively used at the time of assertion of European

sovereignty.

[30]  Against this backdrop, I return to the requirements for Aboriginal
title: sufficient pre-sovereignty occupation; continuous occupation (where

present occupation is relied on); and exclusive historic occupation.

[31]  Should the three elements of the Delgamuukw test be considered
independently, or as related aspects of a single concept? The High Court of
Australia has expressed the view that there is little merit in considering
aspects of occupancy separately. In Western Australia v. Ward (2002), 213
C.L.R. 1, the court stated as follows, at para 89:
The expression “possession, occupation, use and enjoyment . . . to the
exclusion of all others” is a composite expression directed to describing
a particular measure of control over access to land. To break the

expression into its constituent elements is apt to mislead. In particular,
to speak of “possession” of the land, as distinct from possession to the
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exclusion of all others, invites attention to the common law content of
the concept of possession and whatever notions of control over access
might be thought to be attached to it, rather than to the relevant task,
which is to identify how rights and interests possessed under traditional
law and custom can properly find expression in common law terms.

[32] In my view, the concepts of sufficiency, continuity and exclusivity
provide useful lenses through which to view the question of Aboriginal
title. This said, the court must be careful not to lose or distort the Aboriginal
perspective by forcing ancestral practices into the square boxes of common
law concepts, thus frustrating the goal of faithfully translating pre-
sovereignty  Aboriginal interests into equivalent modern legal
rights. Sufficiency, continuity and exclusivity are not ends in themselves,

but inquiries that shed light on whether Aboriginal title is established.

1. Sufficiency of Occupation

[33]  The first requirement — and the one that lies at the heart of this
appeal — is that the occupation be sufficient to ground Aboriginal title. It
is clear from Delgamuukw that not every passing traverse or use grounds

title. What then constitutes sufficient occupation to ground title?

[34]  The question of sufficient occupation must be approached from both
the common law perspective and the Aboriginal perspective (Delgamuukw,
at para. 147); see also R. v. Van der Peet, [1996] 2 S.C.R. 507.

[35]  The Aboriginal perspective focuses on laws, practices, customs and
traditions of the group (Delgamuukw, at para. 148). In considering this
perspective for the purpose of Aboriginal title, “one must take into account
the group’s size, manner of life, material resources, and technological
abilities, and the character of the lands claimed”: B. Slattery,
“Understanding Aboriginal Rights” (1987), 66 Can. Bar Rev. 727, at p. 758,

quoted with approval in Delgamuukw, at para. 149.
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[36] The common law perspective imports the idea of possession and
control of the lands. At common law, possession extends beyond sites that
are physically occupied, like a house, to surrounding lands that are used and

over which effective control is exercised.

[37]  Sufficiency of occupation is a context-specific
inquiry. “[O]ccupation may be established in a variety of ways, ranging
from the construction of dwellings through cultivation and enclosure of
fields to regular use of definite tracts of land for hunting, fishing or
otherwise exploiting its resources” (Delgamuukw, at para. 149). The
intensity and frequency of the use may vary with the characteristics of the
Aboriginal group asserting title and the character of the land over which title
is asserted. Here, for example, the land, while extensive, was harsh and was
capable of supporting only 100 to 1,000 people. The fact that the Aboriginal
group was only about 400 people must be considered in the context of the
carrying capacity of the land in determining whether regular use of definite

tracts of land is made out.

[38]  To sufficiently occupy the land for purposes of title, the Aboriginal
group in question must show that it has historically acted in a way that would
communicate to third parties that it held the land for its own purposes. This
standard does not demand notorious or visible use akin to proving a claim
for adverse possession, but neither can the occupation be purely subjective
or internal. There must be evidence of a strong presence on or over the land
claimed, manifesting itself in acts of occupation that could reasonably be
interpreted as demonstrating that the land in question belonged to, was
controlled by, or was under the exclusive stewardship of the claimant
group. As just discussed, the kinds of acts necessary to indicate a permanent
presence and intention to hold and use the land for the group’s purposes are

dependent on the manner of life of the people and the nature of the
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land. Cultivated fields, constructed dwelling houses, invested labour, and a
consistent presence on parts of the land may be sufficient, but are not
essential to establish occupation. The notion of occupation must also reflect
the way of life of the Aboriginal people, including those who were nomadic

or semi-nomadic.

[39] InR.v. Marshall, 2003 NSCA 105, 218 N.S.R. (2d) 78, at paras.
135-38, Cromwell J.A. (as he then was), in reasoning | adopt, likens the
sufficiency of occupation required to establish Aboriginal title to the
requirements for general occupancy at common law. A general occupant at
common law is a person asserting possession of land over which no one else
has a present interest or with respect to which title is uncertain. Cromwell
J.A. cites (at para. 136) the following extract from K. McNeil, Common Law
Aboriginal Title (1989), at pp. 198-200:

What, then, did one have to do to acquire a title by occupancy? . . . [I]t
appears . . . that . . . a casual entry, such as riding over land to hunt or
hawk, or travelling across it, did not make an occupant, such acts
“being only transitory and to a particular purpose, which leaves no
marks of an appropriation, or of an intention to possess for the separate
use of the rider”. There must, therefore, have been an actual entry, and
some act or acts from which an intention to occupy the land could be
inferred. Significantly, the acts and intention had to relate only to the
occupation — it was quite unnecessary for a potential occupant to
claim, or even wish to acquire, the vacant estate, for the law cast it upon
him by virtue of his occupation alone. . . .

Further guidance on what constitutes occupation can be gained from
cases involving land to which title is uncertain. Generally, any acts on
or in relation to land that indicate an intention to hold or use it for one’s
own purposes are evidence of occupation. Apart from the obvious, such
as_enclosing, cultivating, mining, building upon, maintaining, and
warning trespassers off land, any number of other acts, including
cutting trees or grass, fishing in tracts of water, and even
perambulation, may be relied upon. The weight given to such acts
depends partly on the nature of the land, and the purposes for which it
can reasonably be used.
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[Emphasis added.]

[40]  Cromwell J.A. in Marshall went on to state that this standard is
different from the doctrine of constructive possession. The goal is not
to attribute possession in the absence of physical acts of occupation, but to
define the quality of the physical acts of occupation that demonstrate

possession at law (para. 137). He concluded:

I would adopt, in general terms, Professor McNeil’s analysis that the
appropriate standard of occupation, from the common law perspective,
is the middle ground between the minimal occupation which would
permit a person to sue a wrong-doer in trespass and the most onerous
standard required to ground title by adverse possession as against a true
owner. .. Where, as here, we are dealing with a large expanse of
territory which was not cultivated, acts such as continual, though
changing, settlement and wide-ranging use for fishing, hunting and
gathering should be given more weight than they would be if dealing
with enclosed, cultivated land. Perhaps most significantly, ... it is
impossible to confine the evidence to the very precise spot on which
the cutting was done: Pollock and Wrightat p. 32. Instead, the
question must be whether the acts of occupation in particular areas
show that the whole area was occupied by the claimant. [para. 138]

[41]  In summary, what is required is a culturally sensitive approach to
sufficiency of occupation based on the dual perspectives of the Aboriginal
group in question — its laws, practices, size, technological ability and the
character of the land claimed — and the common law notion of possession
as a basis for title. It is not possible to list every indicia of occupation that
might apply in a particular case. The common law test for possession —
which requires an intention to occupy or hold land for the purposes of the
occupant — must be considered alongside the perspective of the Aboriginal
group which, depending on its size and manner of living, might conceive of
possession of land in a somewhat different manner than did the common

law.
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[42]  There is no suggestion in the jurisprudence or scholarship that
Aboriginal title is confined to specific village sites or farms, as the Court of
Appeal held. Rather, a culturally sensitive approach suggests that regular
use of territories for hunting, fishing, trapping and foraging is “sufficient”
use to ground Aboriginal title, provided that such use, on the facts of a
particular case, evinces an intention on the part of the Aboriginal group to
hold or possess the land in a manner comparable to what would be required

to establish title at common law.

[43]  The Province argues that this Court in R. v. Marshall; R. v. Bernard,
2005 SCC 43, [2005] 2 S.C.R. 220, rejected a territorial approach to title,
relying on a comment by Professor K. McNeil that the Court there “appears
to have rejected the territorial approach of the Court of Appeal”
(“Aboriginal Title and the Supreme Court: What’s Happening?” (2006),
69 Sask. L. Rev. 281, cited in British Columbia factum, para. 100). In fact,
this Court in Marshall; Bernard did not reject a territorial approach, but held
only (at para. 72) that there must be “proof of sufficiently regular and
exclusive use” of the land in question, a requirement established

in Delgamuukw.

[44]  The Court in Marshall; Bernard confirmed that nomadic and semi-
nomadic groups could establish title to land, provided they establish
sufficient physical possession, which is a question of fact. While “[n]ot
every nomadic passage or use will ground title to land”, the Court confirmed
that Delgamuukw contemplates that “regular use of definite tracts of land
for hunting, fishing or otherwise exploiting its resources” could suffice
(para. 66). While the issue was framed in terms of whether the common law
test for possession was met, the Court did not resile from the need to
consider the perspective of the Aboriginal group in question; sufficient

occupation is a “question of fact, depending on all the circumstances, in



56

particular the nature of the land and the manner in which it is commonly
used” (ibid.).

2. Continuity of Occupation

[45]  Where present occupation is relied on as proof of occupation pre-
sovereignty, a second requirement arises — continuity between present and

pre-sovereignty occupation.

[46]  The concept of continuity does not require Aboriginal groups to
provide evidence of an unbroken chain of continuity between their current
practices, customs and traditions, and those which existed prior to contact
(Van der Peet, at para. 65). The same applies to Aboriginal title. Continuity
simply means that for evidence of present occupation to establish an
inference of pre-sovereignty occupation, the present occupation must be
rooted in pre-sovereignty times. This is a question for the trier of fact in

each case.

3. Exclusivity of Occupation

[47]  The third requirement is exclusive occupation of the land at the time
of sovereignty. The Aboriginal group must have had “the intention and

capacity to retain exclusive control” over the lands (Delgamuukw, at para.

156, quoting McNeil, Common Law Aboriginal Title, at p. 204 (emphasis
added)). Regular use without exclusivity may give rise to usufructory

Aboriginal rights; for Aboriginal title, the use must have been exclusive.

[48]  Exclusivity should be understood in the sense of intention and
capacity to control the land. The fact that other groups or individuals were
on the land does not necessarily negate exclusivity of occupation. Whether
a claimant group had the intention and capacity to control the land at the
time of sovereignty is a question of fact for the trial judge and depends on

various factors such as the characteristics of the claimant group, the nature
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of other groups in the area, and the characteristics of the land in
question. Exclusivity can be established by proof that others were excluded
from the land, or by proof that others were only allowed access to the land
with the permission of the claimant group. The fact that permission was
requested and granted or refused, or that treaties were made with other
groups, may show intention and capacity to control the land. Even the lack
of challenges to occupancy may support an inference of an established

group’s intention and capacity to control.

[49]  Aswith sufficiency of occupation, the exclusivity requirement must
be approached from both the common law and Aboriginal perspectives, and
must take into account the context and characteristics of the Aboriginal

society. The Court in Delgamuukw explained as follows, at para. 157:

A consideration of the [A]boriginal perspective may also lead to the
conclusion that trespass by other [A]boriginal groups does not
undermine, and that presence of those groups by permission may
reinforce, the exclusive occupation of the [A]boriginal group asserting
title. For example, the [A]boriginal group asserting the claim to
[A]boriginal title may have trespass laws which are proof of exclusive
occupation, such that the presence of trespassers does not count as
evidence against exclusivity. As well, [A]boriginal laws under which
permission may be granted to other [A]boriginal groups to use or reside
even temporarily on land would reinforce the finding of exclusive
occupation. Indeed, if that permission were the subject of treaties
between the [A]boriginal nations in question, those treaties would also
form part of the [A]boriginal perspective.

4. Summary

[50]  The claimant group bears the onus of establishing Aboriginal
title. The task is to identify how pre-sovereignty rights and interests can
properly find expression in modern common law terms. In asking whether

Aboriginal title is established, the general requirements are: (1) “sufficient
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occupation” of the land claimed to establish title at the time of assertion of
European sovereignty; (2) continuity of occupation where present
occupation is relied on; and (3) exclusive historic occupation. In
determining what constitutes sufficient occupation, one looks to the
Aboriginal culture and practices, and compares them in a culturally sensitive
way with what was required at common law to establish title on the basis of
occupation. Occupation sufficient to ground Aboriginal title is not confined
to specific sites of settlement but extends to tracts of land that were regularly
used for hunting, fishing or otherwise exploiting resources and over which
the group exercised effective control at the time of assertion of European

sovereignty.
B. Was Aboriginal Title Established in This Case?

[51]  The trial judge applied a test of regular and exclusive use of the
land. This is consistent with the correct legal test. This leaves the question

of whether he applied it appropriately to the evidence in this case.

[52] Whether the evidence in a particular case supports Aboriginal title
is a question of fact for the trial judge: Marshall; Bernard. The question
therefore is whether the Province has shown that the trial judge made a

palpable and overriding error in his factual conclusions.

[53] lapproach the question through the lenses of sufficiency, continuity

and exclusivity discussed above.

[54] | will not repeat my earlier comments on what is required to
establish sufficiency of occupation. Regular use of the territory suffices to
establish sufficiency; the concept is not confined to continuously occupied
village sites. The question must be approached from the perspective of the
Aboriginal group as well as the common law, bearing in mind the customs

of the people and the nature of the land.



59

[55]  The evidence in this case supports the trial judge’s conclusion of
sufficient occupation. While the population was small, the trial judge found
evidence that the parts of the land to which he found title were regularly
used by the Tsilhqot’in. The Court of Appeal did not take serious issue with
these findings.

[56] Rather, the Court of Appeal based its rejection of Aboriginal title
on the legal proposition that regular use of territory could not ground
Aboriginal title — only the regular presence on or intensive occupation of
particular tracts would suffice. That view, as discussed earlier, is not
supported by the jurisprudence; on the contrary, Delgamuukw affirms a

territorial use-based approach to Aboriginal title.

[57]  This brings me to continuity. There is some reliance on present
occupation for the title claim in this case, raising the question of
continuity. The evidence adduced and later relied on in parts 5 to 7 of the
trial judge’s reasons speak of events that took place as late as 1999. The
trial judge considered this direct evidence of more recent occupation
alongside archeological evidence, historical evidence, and oral evidence
from Aboriginal elders, all of which indicated a continuous Tsilhqot’in
presence in the claim area. The geographic proximity between sites for
which evidence of recent occupation was tendered, and those for which
direct evidence of historic occupation existed, further supported an
inference of continuous occupation. Paragraph 945 states, under the
heading of “Continuity”, that the “Tsilhqot’in people have continuously
occupied the Claim Area before and after sovereignty assertion”. | see no

reason to disturb this finding.

[58]  Finally, I come to exclusivity. The trial judge found that the
Tsilhqot’in, prior to the assertion of sovereignty, repelled other people from

their land and demanded permission from outsiders who wished to pass over
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it. He concluded from this that the Tsilhqot’in treated the land as
exclusively theirs. There is no basis upon which to disturb that finding.

[59]  The Province goes on to argue that the trial judge’s conclusions on
how particular parts of the land were used cannot be sustained. The

Province says:

e The boundaries drawn by the trial judge are arbitrary and

contradicted by some of the evidence (factum, at paras. 141-142).

e The trial judge relied on a map the validity of which the Province

disputes (para. 143).

e The Tsilhqot’in population, that the trial judge found to be 400 at
the time of sovereignty assertion, could not have physically
occupied the 1,900 sg. km of land over which title was found (para.
144).

e The trial judge failed to identify specific areas with adequate

precision, instead relying on vague descriptions (para. 145).

¢ A close examination of the details of the inconsistent and arbitrary
manner in which the trial judge defined the areas subject to
Aboriginal title demonstrates the unreliability of his approach (para.
147).

[60] Most of the Province’s criticisms of the trial judge’s findings on the
facts are rooted in its erroneous thesis that only specific, intensively
occupied areas can support Aboriginal title. The concern with the small size
of the Tsilhqot’in population in 1846 makes sense only if one assumes a
narrow test of intensive occupation and if one ignores the character of the
land in question which was mountainous and could not have sustained a

much larger population. The alleged failure to identify particular areas with
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precision likewise only makes sense if one assumes a narrow test of
intensive occupation. The other criticisms amount to pointing out
conflicting evidence. It was the trial judge’s task to sort out conflicting
evidence and make findings of fact. The presence of conflicting evidence
does not demonstrate palpable and overriding error.

[61]  The Province has not established that the conclusions of the trial
judge are unsupported by the evidence or otherwise in error. Nor has it
established his conclusions were arbitrary or insufficiently precise. The trial
judge was faced with the herculean task of drawing conclusions from a huge
body of evidence produced over 339 trial days spanning a five-year
period. Much of the evidence was historic evidence and therefore by its
nature sometimes imprecise. The trial judge spent long periods in the claim
area with witnesses, hearing evidence about how particular parts of the area

were used. Absent demonstrated error, his findings should not be disturbed.

[62]  This said, T have accepted the Province’s invitation to review the
maps and the evidence and evaluate the trial judge’s conclusions as to which
areas support a declaration of Aboriginal title. For ease of reference, | attach
a map showing the various territories and how the trial judge treated them
(Appendix; see Appellant’s factum, “Appendix A”). The territorial
boundaries drawn by the trial judge and his conclusions as to Aboriginal

title appear to be logical and fully supported by the evidence.

[63] The trial judge divided the claim area into six regions and then
considered a host of individual sites within each region. He examined
expert archeological evidence, historical evidence and oral evidence from
Aboriginal elders referring to these specific sites. At some of these sites,
although the evidence did suggest a Tsilhqot’in presence, he found it
insufficient to establish regular and exclusive occupancy. At other sites, he

held that the evidence did establish regular and exclusive occupancy. By
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examining a large number of individual sites, the trial judge was able to infer
the boundaries within which the Tsilhqot’in regularly and exclusively
occupied the land. The trial judge, in proceeding this way, made no legal

error.

[64]  The Province also criticises the trial judge for offering his opinion
on areas outside the claim area. This, the Province says, went beyond the

mandate of a trial judge, who should pronounce only on pleaded matters.

[65] In my view, this criticism is misplaced. It is clear that no
declaration of title could be made over areas outside those pleaded. The trial
judge offered his comments on areas outside the claim area, not as binding
rulings in the case, but to provide assistance in future land claims
negotiations. Having canvassed the evidence and arrived at conclusions on
it, it made economic and practical sense for the trial judge to give the parties
the benefit of his views. Moreover, as | noted earlier in discussing the
proper approach to pleadings in cases where Aboriginal title is at issue, these
cases raise special considerations. Often, the ambit of a claim cannot be
drawn with precision at the commencement of proceedings. The true state
of affairs unfolds only gradually as the evidence emerges over what may be
a lengthy period of time. If at the end of the process the boundaries of the
initial claim and the boundaries suggested by the evidence are different, the

trial judge should not be faulted for pointing that out.

[66] | conclude that the trial judge was correct in his assessment that the
Tsilhqot’in occupation was both sufficient and exclusive at the time of
sovereignty. There was ample direct evidence of occupation at sovereignty,
which was additionally buttressed by evidence of more recent continuous

occupation.
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VI. What Rights Does Aboriginal Title Confer?

[67] As we have seen, Delgamuukw establishes that Aboriginal title
“encompasses the right to exclusive use and occupation of the land held
pursuant to that title for a variety of purposes” (para. 117), including non-
traditional purposes, provided these uses can be reconciled with the
communal and ongoing nature of the group’s attachment to the
land. Subject to this inherent limit, the title-holding group has the right to
choose the uses to which the land is put and to enjoy its economic fruits
(para. 166).

[68]  Iwill firstdiscuss the legal characterization of the Aboriginal title. |
will then offer observations on what Aboriginal title provides to its holders

and what limits it is subject to.

A. The Legal Characterization of Aboriginal Title

[69]  The starting point in characterizing the legal nature of Aboriginal
title is Dickson J.’s concurring judgment in Guerin, discussed earlier. At
the time of assertion of European sovereignty, the Crown acquired radical
or underlying title to all the land in the province. This Crown title, however,
was burdened by the pre-existing legal rights of Aboriginal people who
occupied and used the land prior to European arrival. The doctrine of terra
nullius (that no one owned the land prior to European assertion of
sovereignty) never applied in Canada, as confirmed by the Royal
Proclamation of 1763. The Aboriginal interest in land that burdens the
Crown’s underlying title is an independent legal interest, which gives rise

to a fiduciary duty on the part of the Crown.

[70]  The content of the Crown’s underlying title is what is left when
Aboriginal title is subtracted from it:s. 109 of the Constitution Act,
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1867 ; Delgamuukw. As we have seen, Delgamuukw establishes that
Aboriginal title gives “the right to exclusive use and occupation of the land
... for a variety of purposes”, not confined to traditional or “distinctive”
uses (para. 117). In other words, Aboriginal title is a beneficial interest in
the land: Guerin, at p. 382. In simple terms, the title holders have the right
to the benefits associated with the land — to use it, enjoy it and profit from
its economic development. As such, the Crown does not retain a beneficial

interest in Aboriginal title land.

[71]  What remains, then, of the Crown’s radical or underlying title to
lands held under Aboriginal title? The authorities suggest two related
elements — a fiduciary duty owed by the Crown to Aboriginal people when
dealing with Aboriginal lands, and the right to encroach on Aboriginal title
if the government can justify this in the broader public interest under s. 35 of
the Constitution Act, 1982. The Court in Delgamuukw referred to this as a
process of reconciling Aboriginal interests with the broader public interests
under s. 35 of the Constitution Act, 1982.

[72]  The characteristics of Aboriginal title flow from the special
relationship between the Crown and the Aboriginal group in question. Itis
this relationship that makes Aboriginal title sui generis or
unique. Aboriginal title is what it is — the unique product of the historic
relationship between the Crown and the Aboriginal group in
question. Analogies to other forms of property ownership — for example,
fee simple — may help us to understand aspects of Aboriginal title. But
they cannot dictate precisely what it is or is not. As La Forest J. put it
in Delgamuukw, at para. 190, Aboriginal title “is not equated with fee simple
ownership; nor can it be described with reference to traditional property law

concepts”.
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B. The Incidents of Aboriginal Title

[73]  Aboriginal title confers ownership rights similar to those associated
with fee simple, including: the right to decide how the land will be used,
the right of enjoyment and occupancy of the land; the right to possess the
land; the right to the economic benefits of the land; and the right to pro-

actively use and manage the land.

[74]  Aboriginal title, however, comes with an important restriction — it
is collective title held not only for the present generation but for all
succeeding generations. This means it cannot be alienated except to the
Crown or encumbered in ways that would prevent future generations of the
group from using and enjoying it. Nor can the land be developed or misused
in a way that would substantially deprive future generations of the benefit
of the land. Some changes — even permanent changes — to the land may
be possible. Whether a particular use is irreconcilable with the ability of
succeeding generations to benefit from the land will be a matter to be

determined when the issue arises.

[75]  The rights and restrictions on Aboriginal title flow from the legal
interest Aboriginal title confers, which in turn flows from the fact of
Aboriginal occupancy at the time of European sovereignty which attached
as a burden on the underlying title asserted by the Crown at
sovereignty. Aboriginal title post-sovereignty reflects the fact of Aboriginal
occupancy pre-sovereignty, with all the pre-sovereignty incidents of use and
enjoyment that were part of the collective title enjoyed by the ancestors of
the claimant group — most notably the right to control how the land is
used. However, these uses are not confined to the uses and customs of pre-
sovereignty times; like other landowners, Aboriginal title holders of modern

times can use their land in modern ways, if that is their choice.
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[76]  The right to control the land conferred by Aboriginal title means
that governments and others seeking to use the land must obtain the consent
of the Aboriginal title holders. If the Aboriginal group does not consent to
the use, the government’s only recourse is to establish that the proposed

incursion on the land is justified under s. 35 of the Constitution Act, 1982.

C. Justification of Infringement

[77]  Tojustify overriding the Aboriginal title-holding group’s wishes on
the basis of the broader public good, the government must show: (1) that it
discharged its procedural duty to consult and accommodate; (2) that its
actions were backed by a compelling and substantial objective; and (3) that
the governmental action is consistent with the Crown’s fiduciary obligation

to the group: Sparrow.

[78]  The duty to consult is a procedural duty that arises from the honour
of the Crown prior to confirmation of title. Where the Crown has real or
constructive knowledge of the potential or actual existence of Aboriginal
title, and contemplates conduct that might adversely affect it, the Crown is
obliged to consult with the group asserting Aboriginal title and, if
appropriate, accommodate the Aboriginal right. The duty to consult must
be discharged prior to carrying out the action that could adversely affect the

right.

[79]  The degree of consultation and accommodation required lies on a
spectrum as discussed in Haida. In general, the level of consultation and
accommodation required is proportionate to the strength of the claim and to
the seriousness of the adverse impact the contemplated governmental action

would have on the claimed right. “A dubious or peripheral claim may attract
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a mere duty of notice, while a stronger claim may attract more stringent
duties” (para. 37). The required level of consultation and accommodation
is greatest where title has been established. Where consultation or
accommodation is found to be inadequate, the government decision can be

suspended or quashed.

[80]  Where Aboriginal title is unproven, the Crown owes a procedural
duty imposed by the honour of the Crown to consult and, if appropriate,
accommodate the unproven Aboriginal interest. By contrast, where title has
been established, the Crown must not only comply with its procedural
duties, but must also ensure that the proposed government action is
substantively consistent with the requirements of s. 35 of the Constitution
Act, 1982. This requires both a compelling and substantial governmental
objective and that the government action is consistent with the fiduciary

duty owed by the Crown to the Aboriginal group.

[81]  lagree with the Court of Appeal that the compelling and substantial
objective of the government must be considered from the Aboriginal
perspective as well as from the perspective of the broader public. As stated

in Gladstone, at para. 72:

... the objectives which can be said to be compelling and substantial
will be those directed at either the recognition of the prior occupation
of North America by [A]boriginal peoples or — and at the level of
justification it is this purpose which may well be most relevant — at
the reconciliation of [A]boriginal prior occupation with the assertion of
the sovereignty of the Crown. [Emphasis added.]

[82] As Delgamuukw explains, the process of reconciling Aboriginal
interests with the broader interests of society as a whole is the raison
d’étre of the principle of justification. Aboriginals and non-Aboriginals are
“all here to stay” and must of necessity move forward in a process of

reconciliation (para. 186). To constitute a compelling and substantial
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objective, the broader public goal asserted by the government must further
the goal of reconciliation, having regard to both the Aboriginal interest and
the broader public objective.

[83] What interests are potentially capable of justifying an incursion on
Aboriginal title? In Delgamuukw, this Court, per Lamer C.J., offered this:

In the wake of Gladstone, the range of legislative objectives that can
justify the infringement of [A]boriginal title is fairly broad. Most of
these objectives can be traced to the reconciliation of the prior
occupation of North America by [A]boriginal peoples with the
assertion of Crown sovereignty, which entails the recognition that
“distinctive [A]boriginal societies exist within, and are a part of, a
broader social, political and economic community” (at para. 73). In my
opinion, the development of agriculture, forestry, mining, and
hydroelectric power, the general economic development of the interior
of British Columbia, protection of the environment or endangered
species, the building of infrastructure and the settlement of foreign
populations to support those aims, are the kinds of objectives that are
consistent with this purpose and, in principle, can justify the
infringement of [A]boriginal title. Whether a particular measure or
government act can be explained by reference to one of those
objectives, however, is ultimately a question of fact that will have to be
examined on a case-by-case basis. [Emphasis added; emphasis in
original deleted; para. 165.]

[84] If a compelling and substantial public purpose is established, the
government must go on to show that the proposed incursion on the
Aboriginal right is consistent with the Crown’s fiduciary duty towards

Aboriginal people.

[85] The Crown’s fiduciary duty in the context of justification merits
further discussion. The Crown’s underlying title in the land is held for the
benefit of the Aboriginal group and constrained by the Crown’s fiduciary or
trust obligation to the group. This impacts the justification process in two

ways.
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[86]  First, the Crown’s fiduciary duty means that the government must
act in a way that respects the fact that Aboriginal title is a group interest that
inheres in present and future generations. The beneficial interest in the land
held by the Aboriginal group vests communally in the title-holding
group. This means that incursions on Aboriginal title cannot be justified if
they would substantially deprive future generations of the benefit of the

land.

[87] Second, the Crown’s fiduciary duty infuses an obligation of
proportionality into the justification process. Implicit in the Crown’s
fiduciary duty to the Aboriginal group is the requirement that the incursion
is necessary to achieve the government’s goal (rational connection); that the
government go no further than necessary to achieve it (minimal
impairment); and that the benefits that may be expected to flow from that
goal are not outweighed by adverse effects on the Aboriginal interest
(proportionality of impact). The requirement of proportionality is inherent
in the Delgamuukw process of reconciliation and was echoed in Haida’s
insistence that the Crown’s duty to consult and accommodate at the claims
stage “is proportionate to a preliminary assessment of the strength of the
case supporting the existence of the right or title, and to the seriousness of

the potentially adverse effect upon the right or title claimed” (para. 39).

[88]  In summary, Aboriginal title confers on the group that holds it the
exclusive right to decide how the land is used and the right to benefit from
those uses, subject to one carve-out — that the uses must be consistent with
the group nature of the interest and the enjoyment of the land by future
generations. Government incursions not consented to by the title-holding
group must be undertaken in accordance with the Crown’s procedural duty

to consult and must also be justified on the basis of a compelling and
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substantial public interest, and must be consistent with the Crown’s

fiduciary duty to the Aboriginal group.

D. Remedies and Transition

[89]  Prior to establishment of title by court declaration or agreement, the
Crown is required to consult in good faith with any Aboriginal groups
asserting title to the land about proposed uses of the land and, if appropriate,
accommodate the interests of such claimant groups. The level of
consultation and accommodation required varies with the strength of the
Aboriginal group’s claim to the land and the seriousness of the potentially
adverse effect upon the interest claimed. If the Crown fails to discharge its
duty to consult, various remedies are available including injunctive relief,
damages, or an order that consultation or accommodation be carried out: Rio
Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2
S.C.R. 650, at para. 37.

[90]  After Aboriginal title to land has been established by court
declaration or agreement, the Crown must seek the consent of the title-
holding Aboriginal group to developments on the land. Absent consent,
development of title land cannot proceed unless the Crown has discharged
its duty to consult and can justify the intrusion on title under s. 35 of
the Constitution Act, 1982. The usual remedies that lie for breach of
interests in land are available, adapted as may be necessary to reflect the
special nature of Aboriginal title and the fiduciary obligation owed by the

Crown to the holders of Aboriginal title.

[91]  The practical result may be a spectrum of duties applicable over
time in a particular case. At the claims stage, prior to establishment of
Aboriginal title, the Crown owes a good faith duty to consult with the group
concerned and, if appropriate, accommodate its interests. As the claim

strength increases, the required level of consultation and accommodation
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correspondingly increases. Where a claim is particularly strong — for
example, shortly before a court declaration of title — appropriate care must
be taken to preserve the Aboriginal interest pending final resolution of the
claim. Finally, once title is established, the Crown cannot proceed with
development of title land not consented to by the title-holding group unless
it has discharged its duty to consult and the development is justified pursuant
to s. 35 of the Constitution Act, 1982.

[92] Once title is established, it may be necessary for the Crown to
reassess prior conduct in light of the new reality in order to faithfully
discharge its fiduciary duty to the title-holding group going forward. For
example, if the Crown begins a project without consent prior to Aboriginal
title being established, it may be required to cancel the project upon
establishment of the title if continuation of the project would be unjustifiably
infringing. Similarly, if legislation was validly enacted before title was
established, such legislation may be rendered inapplicable going forward to

the extent that it unjustifiably infringes Aboriginal title.

E. What Duties Were Owed by the Crown at the Time of the Government

Action?

[93]  Prior to the declaration of Aboriginal title, the Province had a duty
to consult and accommodate the claimed Tsilhqot’in interest in the land. AS
the Tsilhqot’in had a strong prima facie claim to the land at the time of the
impugned government action and the intrusion was significant, the duty to
consult owed by the Crown fell at the high end of the spectrum described
in Haida and required significant consultation and accommodation in order

to preserve the Tsilhqot’in interest.

[94]  With the declaration of title, the Tsilhqot’in have now established
Aboriginal title to the portion of the lands designated by the trial judge with

the exception as set out in para. 9 of these reasons. This gives them the right
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to determine, subject to the inherent limits of group title held for future
generations, the uses to which the land is put and to enjoy its economic
fruits. As we have seen, this is not merely a right of first refusal with respect
to Crown land management or usage plans. Rather, it is the right to
proactively use and manage the land.

VII. Breach of the Duty to Consult

[95] The alleged breach in this case arises from the issuance by the
Province of licences permitting third parties to conduct forestry activity and
construct related infrastructure on the land in 1983 and onwards, before title
was declared. During this time, the Tsilhqot’in held an interest in the land
that was not yet legally recognized. The honour of the Crown required that
the Province consult them on uses of the lands and accommodate their
interests. The Province did neither and breached its duty owed to the

Tsilhqgot’in.

[96] The Crown’s duty to consult was breached when Crown officials
engaged in the planning process for the removal of timber. The inclusion of
timber on Aboriginal title land in a timber supply area, the approval of cut
blocks on Aboriginal title land in a forest development plan, and the
allocation of cutting permits all occurred without any meaningful

consultation with the Tsilhqot’in.

[97] ladd this. Governments and individuals proposing to use or exploit
land, whether before or after a declaration of Aboriginal title, can avoid a
charge of infringement or failure to adequately consult by obtaining the

consent of the interested Aboriginal group.
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VIIl. Provincial Laws and Aboriginal Title

[98]  Asdiscussed, | have concluded that the Province breached its duty
to consult and accommodate the Tsilhqot’in interest in the land. This is

sufficient to dispose of the appeal.

[99] However, the parties made extensive submissions on the application
of the Forest Act to Aboriginal title land. This issue was dealt with by the
courts below and is of pressing importance to the Tsilhqot’in people and
other Aboriginal groups in British Columbia and elsewhere. It is therefore

appropriate that we deal with it.

[100] The following questions arise: (1) Do provincial laws of general
application apply to land held under Aboriginal title and, if so, how? (2)
Does the British Columbia Forest Act on its face apply to land held under
Aboriginal title? and (3) If the Forest Acton its face applies, is its
application ousted by the operation of the Constitution of Canada? | will

discuss each of these questions in turn.

A. Do Provincial Laws of General Application Apply to Land Held Under
Aboriginal Title?

[101] Broadly put, provincial laws of general application apply to lands
held under Aboriginal title. However, as we shall see, there are important

constitutional limits on this proposition.

[102] As ageneral proposition, provincial governments have the power to
regulate land use within the province. This applies to all lands, whether held
by the Crown, by private owners, or by the holders of Aboriginal title. The
foundation for this power lies ins. 92(13) of the Constitution Act,
1867, which gives the provinces the power to legislate with respect to

property and civil rights in the province.
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[103] Provincial power to regulate land held under Aboriginal title is
constitutionally limited in two ways. First, it is limited bys. 35 of
the Constitution Act, 1982. Section 35 requires any abridgment of the rights
flowing from Aboriginal title to be backed by a compelling and substantial
governmental objective and to be consistent with the Crown’s fiduciary
relationship with title holders. Second, a province’s power to regulate lands
under Aboriginal title may in some situations also be limited by the federal
power over “Indians, and Lands reserved for the Indians” under s. 91(24) of

the Constitution Act, 1867.

[104] This Court suggested in Sparrow that the following factors will be
relevant in determining whether a law of general application results in a
meaningful diminution of an Aboriginal right, giving rise to breach: (1)
whether the limitation imposed by the legislation is unreasonable; (2)
whether the legislation imposes undue hardship; and (3) whether the
legislation denies the holders of the right their preferred means of exercising
the right (p. 1112). All three factors must be considered; for example, even
if laws of general application are found to be reasonable or not to cause
undue hardship, this does not mean that there can be no infringement of
Aboriginal title. As stated in Gladstone:

Simply because one of [the Sparrow] questions is answered in the

negative will not prohibit a finding by a court that a prima facie

infringement has taken place; it will just be one factor for a court to

consider in its determination of whether there has been a prima
facie infringement. [para. 43]

[105] It may be predicted that laws and regulations of general application
aimed at protecting the environment or assuring the continued health of the
forests of British Columbia will usually be reasonable, not impose an undue
hardship either directly or indirectly, and not interfere with the Aboriginal

group’s preferred method of exercising their right. And it is to be hoped that
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Aboriginal groups and the provincial government will work cooperatively
to sustain the natural environment so important to them both. This said,
when conflicts arise, the foregoing template serves to resolve them.

[106] Subject to these constitutional constraints, provincial laws of
general application apply to land held under Aboriginal title.

B. Does the Forest Act on its Face Apply to Aboriginal Title Land?

[107] Whether a statute of general application such as the Forest
Act was intended to apply to lands subject to Aboriginal title — the question
at this point — is always a matter of statutory interpretation.

[108] The basic rule of statutory interpretation is that “the words of an Act
are to be read in their entire context, in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament”: R. Sullivan, Sullivan on the Construction of
Statutes (5th ed. 2008), at p. 1.

[109] Under the Forest Act, the Crown can only issue timber licences with
respect to “Crown timber”. “Crown timber” is defined as timber that is on
“Crown land”, and “Crown land” is defined as “land, whether or not it is
covered by water, or an interest in land, vested in the Crown” (s. 1). The
Crown is not empowered to issue timber licences on “private land”, which
is defined as anything that is not Crown land. The Act is silent on
Aboriginal title land, meaning that there are three possibilities: (1)
Aboriginal title land is “Crown land”; (2) Aboriginal title land is “private
land”; or (3) the Forest Act does not apply to Aboriginal title land at all. For
the purposes of this appeal, there is no practical difference between the latter

two.

[110] If Aboriginal title land is “vested in the Crown”, then it falls within

the definition of “Crown land” and the timber on it is “Crown timber”.
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[111] What does it mean for a person or entity to be “vested” with
property? In property law, an interest is vested when no condition or
limitation stands in the way of enjoyment. Property can be vested in
possession or in interest. Property is vested in possession where there is a
present entitlement to enjoyment of the property. An example of this is a life
estate. Property is vested in interest where there is a fixed right to taking
possession in the future. A remainder interest is vested in interest but not in
possession: B. Ziff, Principles of Property Law (5th ed. 2010), at p.
245; Black’s Law Dictionary (9th ed. 2009), sub verbo “vested”.

[112] Aboriginal title confers a right to the land itself and the Crown is
obligated to justify any incursions on title. As explained above, the content
of the Crown’s underlying title is limited to the fiduciary duty owed and the
right to encroach subject to justification. It would be hard to say that the
Crown is presently entitled to enjoyment of the lands in the way property
that is vested in possession would be. Similarly, although Aboriginal title
can be alienated to the Crown, this does not confer a fixed right to future
enjoyment in the way property that is vested in interest would. Rather, it
would seem that Aboriginal title vests the lands in question in the Aboriginal
group.

[113] The second consideration in statutory construction is more
equivocal. Can the legislature have intended that the vast areas of the
province that are potentially subject to Aboriginal title be immune from
forestry regulation? And what about the long period of time during which
land claims progress and ultimate Aboriginal title remains
uncertain? During this period, Aboriginal groups have no legal right to
manage the forest; their only right is to be consulted, and if appropriate,

accommodated with respect to the land’s use: Haida. At this stage, the
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Crown may continue to manage the resource in question, but the honour of

the Crown requires it to respect the potential, but yet unproven claims.

[114] It seems clear from the historical record and the record in this case
that in this evolving context, the British Columbia legislature proceeded on
the basis that lands under claim remain “Crown land” under the Forest Act,
at least until Aboriginal title is recognized by a court or an agreement. To
proceed otherwise would have left no one in charge of the forests that cover
hundreds of thousands of hectares and represent a resource of enormous
value. Looked at in this very particular historical context, it seems clear that
the legislature must have intended the words “vested in the Crown” to cover

at least lands to which Aboriginal title had not yet been confirmed.

[115] | conclude that the legislature intended the Forest Act to apply to
lands under claims for Aboriginal title, up to the time title is confirmed by
agreement or court order. To hold otherwise would be to accept that the
legislature intended the forests on such lands to be wholly unregulated, and
would undercut the premise on which the duty to consult affirmed
in Haida was based. Once Aboriginal title is confirmed, however, the lands
are “vested” in the Aboriginal group and the lands are no longer Crown

lands.

[116] Applied to this case, this means that as a matter of statutory
construction, the lands in question were “Crown land” under the Forest
Act at the time the forestry licences were issued. Now that title has been
established, however, the beneficial interest in the land vests in the
Aboriginal group, not the Crown. The timber on it no longer falls within
the definition of “Crown timber” and the Forest Act no longer applies. | add
the obvious — it remains open to the legislature to amend the Act to cover
lands held under Aboriginal title, provided it observes applicable

constitutional restraints.
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C. Is the Forest Act Ousted by the Constitution?

[117] The next question is whether the provincial legislature lacks the
constitutional power to legislate with respect to forests on Aboriginal title
land. Currently, the Forest Act applies to lands under claim, but not to lands
over which Aboriginal title has been confirmed. However, the provincial
legislature could amend the Act so as to explicitly apply to lands over which
title has been confirmed. This raises the question of whether provincial
forestry legislation that on its face purports to apply to Aboriginal title lands

is ousted by the Constitution.

1. Section 35 of the Constitution Act, 1982

[118] Section 35 of the Constitution Act, 1982 represents “the culmination
of a long and difficult struggle in both the political forum and the courts for
the constitutional recognition of [A]boriginal rights” (Sparrow, at p.
1105). It protects Aboriginal rights against provincial and federal legislative
power and provides a framework to facilitate negotiations and reconciliation

of Aboriginal interests with those of the broader public.

[119] Section 35(1) states that existing Aboriginal rights are hereby
“recognized and affirmed”. In Sparrow, this Court held that these words
must be construed in a liberal and purposive manner. Recognition and
affirmation of Aboriginal rights constitutionally entrenches the Crown’s
fiduciary obligations towards Aboriginal peoples. While rights that are
recognized and affirmed are not absolute, s. 35 requires the Crown to
reconcile its power with its duty. “[T]he best way to achieve that
reconciliation is to demand the justification of any government regulation
that infringes upon or denies [A]boriginal rights” (Sparrow, at p.
1109). Dickson C.J. and La Forest J. elaborated on this purpose as follows,
atp. 1110:



79

The constitutional recognition afforded by the provision therefore gives
a measure of control over government conduct and a strong check on
legislative power. While it does not promise immunity from
government regulation in a society that, in the twentieth century, is
increasingly more complex, interdependent and sophisticated, and
where exhaustible resources need protection and management, it does
hold the Crown to a substantive promise. The government is required
to bear the burden of justifying any legislation that has some negative
effect on any [A]boriginal right protected under s. 35(1).

[120] Where legislation affects an Aboriginal right protected by s. 35 of
the Constitution Act, 1982, two inquiries are required. First, does the
legislation interfere with or infringe the Aboriginal right (this was referred
to as prima facie infringement in Sparrow)? Second, if so, can the

infringement be justified?

[121] A court must first examine the characteristics or incidents of the
right at stake. In the case of Aboriginal title, three relevant incidents are:
(1) the right to exclusive use and occupation of the land; (2) the right to
determine the uses to which the land is put, subject to the ultimate limit that
those uses cannot destroy the ability of the land to sustain future generations
of Aboriginal peoples; and (3) the right to enjoy the economic fruits of the

land (Delgamuukw, at para. 166).

[122] Next, in order to determine whether the right is infringed by
legislation, a court must ask whether the legislation results in a meaningful
diminution of the right: Gladstone. As discussed, in Sparrow, the Court
suggested that the following three factors will aid in determining whether
such an infringement has occurred: (1) whether the limitation imposed by
the legislation is unreasonable; (2) whether the legislation imposes undue
hardship; and (3) whether the legislation denies the holders of the right their
preferred means of exercising the right (p. 1112).
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[123] General regulatory legislation, such as legislation aimed at
managing the forests in a way that deals with pest invasions or prevents
forest fires, will often pass the Sparrow test as it will be reasonable, not
impose undue hardship, and not deny the holders of the right their preferred

means of exercising it. In such cases, no infringement will result.

[124] General regulatory legislation, which may affect the manner in
which the Aboriginal right can be exercised, differs from legislation that
assigns Aboriginal property rights to third parties. The issuance of timber
licences on Aboriginal title land for example — a direct transfer of
Aboriginal property rights to a third party — will plainly be a meaningful
diminution in the Aboriginal group’s ownership right and will amount to an
infringement that must be justified in cases where it is done without

Aboriginal consent.

[125] As discussed earlier, to justify an infringement, the Crown must
demonstrate that: (1) it complied with its procedural duty to consult with the
right holders and accommaodate the right to an appropriate extent at the stage
when infringement was contemplated; (2) the infringement is backed by a
compelling and substantial legislative objective in the public interest; and
(3) the benefit to the public is proportionate to any adverse effect on the
Aboriginal interest. This framework permits a principled reconciliation of

Aboriginal rights with the interests of all Canadians.

[126] While unnecessary for the disposition of this appeal, the issue of
whether British Columbia possessed a compelling and substantial legislative
objective in issuing the cutting permits in this case was addressed by the
courts below, and | offer the following comments for the benefit of all
parties going forward. | agree with the courts below that no compelling and
substantial objective existed in this case. The trial judge found the two

objectives put forward by the Province — the economic benefits that would
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be realized as a result of logging in the claim area and the need to prevent
the spread of a mountain pine beetle infestation — were not supported by
the evidence. After considering the expert evidence before him, he
concluded that the proposed cutting sites were not economically viable and
that they were not directed at preventing the spread of the mountain pine

beetle.

[127] Before the Court of Appeal, the Province no longer argued that the
forestry activities were undertaken to combat the mountain pine beetle, but
maintained the position that the trial judge’s findings on economic viability
were unreasonable, because unless logging was economically viable, it
would not have taken place. The Court of Appeal rejected this argument on
two grounds: (1) levels of logging must sometimes be maintained for a
tenure holder to keep logging rights, even if logging is not economically
viable; and (2) the focus is the economic value of logging compared to the
detrimental effects it would have on Tsilhqot’in Aboriginal rights, not the
economic viability of logging from the sole perspective of the tenure
holder. In short, the Court of Appeal found no error in the trial judge’s
reasoning on this point. | would agree. Granting rights to third parties to
harvest timber on Tsilhqot’in land is a serious infringement that will not
lightly be justified. Should the government wish to grant such harvesting
rights in the future, it will be required to establish that a compelling and
substantial objective is furthered by such harvesting, something that was not

present in this case.

2. The Division of Powers

[128] The starting point, as noted, is that, as a general matter, the
regulation of forestry within the Province falls under its power over property
and civil rights under s. 92(13) of the Constitution Act, 1867. To put it in

constitutional terms, regulation of forestry is in “pith and substance” a
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provincial matter. Thus, the Forest Act is consistent with the division of
powers unless it is ousted by a competing federal power, even though it may
incidentally affect matters under federal jurisdiction.

[129] “Indians, and Lands reserved for the Indians” falls under federal
jurisdiction pursuant to s. 91(24) of the Constitution Act, 1867. As such,
forestry on Aboriginal title land falls under both the provincial power over
forestry in the province and the federal power over “Indians”. Thus, for
constitutional purposes, forestry on Aboriginal title land possesses a double
aspect, with both levels of government enjoying concurrent
jurisdiction. Normally, such concurrent legislative power creates no
conflicts — federal and provincial governments cooperate productively in
many areas of double aspect such as, for example, insolvency and child
custody. However, in cases where jurisdictional disputes arise, two

doctrines exist to resolve them.

[130] First, the doctrine of paramountcy applies where there is conflict or
inconsistency between provincial and federal law, in the sense of
impossibility of dual compliance or frustration of federal purpose. In the
case of such conflict or inconsistency, the federal law prevails. Therefore,
if the application of valid provincial legislation, such as the Forest Act,
conflicts with valid federal legislation enacted pursuant to Parliament’s
power over “Indians”, the latter would trump the former. No such

inconsistency is alleged in this case.

[131] Second, the doctrine of interjurisdictional immunity applies where
laws enacted by one level of government impair the protected core of
jurisdiction possessed by the other level of government. Interjurisdictional
immunity is premised on the idea that since federal and provincial legislative
powers under ss. 91 and 92 of the Constitution Act, 1867 are exclusive, each

level of government enjoys a basic unassailable core of power on which the
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other level may not intrude. In considering whether provincial legislation
such as the Forest Act is ousted pursuant to interjurisdictional immunity, the
court must ask two questions. First, does the provincial legislation touch on
a protected core of federal power? And second, would application of the
provincial law significantly trammel or impair the federal power? (Quebec
(Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC
39, [2010] 2 S.C.R. 536).

[132] The trial judge held that interjurisdictional immunity rendered the
provisions of the Forest Act inapplicable to land held under Aboriginal title
because provisions authorizing management, acquisition, removal and sale
of timber on such lands affect the core of the federal power over
“Indians”. He placed considerable reliance on R. v. Morris, 2006 SCC 59,
[2006] 2 S.C.R. 915, in which this Court held that only Parliament has the
power to derogate from rights conferred by a treaty because treaty rights are
within the core of the federal power over “Indians”. It follows, the trial
judge reasoned, that, since Aboriginal rights are akin to treaty rights, the
Province has no power to legislate with respect to forests on Aboriginal title

land.

[133] The reasoning accepted by the trial judge is essentially as follows.
Aboriginal rights fall at the core of federal jurisdiction under s. 91(24) of
the Constitution Act, 1867. Interjurisdictional immunity applies to matters
at the core ofs. 91(24). Therefore, provincial governments are
constitutionally prohibited from legislating in a way that limits Aboriginal

rights. This reasoning leads to a number of difficulties.

[134] The critical aspect of this reasoning is the proposition that
Aboriginal rights fall at the core of federal regulatory jurisdiction under s.
91(24) of the Constitution Act, 1867.
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[135] The jurisprudence on whether s. 35 rights fall at the core of the
federal power to legislate with respect to “Indians” unders. 91(24) is
somewhat mixed. While no case has held that Aboriginal rights, such as
Aboriginal title to land, fall at the core of the federal power under s. 91(24),
this has been stated in obiter dicta. However, this Court has also stated
in obiter dicta that provincial governments are constitutionally permitted to
infringe Aboriginal rights where such infringement is justified pursuant to s.
35 of the Constitution Act, 1982 — this latter proposition being inconsistent

with the reasoning accepted by the trial judge.

[136] InR. v. Marshall, [1999] 3 S.C.R. 533, this Court suggested that
interjurisdictional immunity did not apply where provincial legislation
conflicted with treaty rights. Rather, the s. 35 Sparrow framework was the

appropriate tool with which to resolve the conflict:

... the federal and provincial governments [have the authority] within
their respective legislative fields to regulate the exercise of the treaty
right subject to the constitutional requirement that restraints on the
exercise of the treaty right have to be justified on the basis of
conservation or other compelling and substantial public objectives
... [para. 24]

[137] More recently however, in Morris, this Court
distinguished Marshall on the basis that the treaty right at issue
in Marshall was a commercial right. The Court in Morris went on to hold
that interjurisdictional immunity prohibited any provincial infringement of
the non-commercial treaty right in that case, whether or not such an

infringement could be justified under s. 35 of the Constitution Act, 1982.

[138] Beyond this, the jurisprudence does not directly address the
relationship  between interjurisdictional immunity ands. 35of
the Constitution Act, 1982. The ambiguous state of the jurisprudence has

created unpredictability. It is clear that where valid federal law interferes
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with an Aboriginal or treaty right, the s. 35 Sparrow framework governs the
law’s applicability. It is less clear, however, that it is so where
valid provincial law interferes with an Aboriginal or treaty right. The
jurisprudence leaves the following questions unanswered. Does
interjurisdictional immunity prevent provincial governments from ever
limiting Aboriginal rights even if a particular infringement would be
justified under the Sparrow framework? Is provincial interference with
Aboriginal rights treated differently than treaty rights? And, are commercial
Aboriginal rights treated differently than non-commercial Aboriginal
rights? No case has addressed these questions explicitly, as | propose to do

now.

[139] As discussed, s. 35 of the Constitution Act, 1982 imposes limits on
how both the federal and provincial governments can deal with land under
Aboriginal title. Neither level of government is permitted to legislate in a
way that results in a meaningful diminution of an Aboriginal or treaty right,
unless such an infringement is justified in the broader public interest and is
consistent with the Crown’s fiduciary duty owed to the Aboriginal
group. The result is to protect Aboriginal and treaty rights while also
allowing the reconciliation of Aboriginal interests with those of the broader

society.

[140] What role then is left for the application of the doctrine of
interjurisdictional immunity and the idea that Aboriginal rights are at the
core of the federal power over “Indians” under S. 91(24) of the Constitution

Act, 1867? The answer is none.

[141] The doctrine of interjurisdictional immunity is directed to ensuring
that the two levels of government are able to operate without interference in

their core areas of exclusive jurisdiction. This goal is not implicated in cases
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such as this. Aboriginal rights are a limit on both federal and provincial

jurisdiction.

[142] The guarantee of Aboriginal rights in s. 35 of the Constitution Act,
1982, like the Canadian Charter of Rights and Freedoms, operates as a limit
on federal and provincial legislative powers. The Charter forms Part | of
the Constitution Act, 1982, and the guarantee of Aboriginal rights forms Part
Il. Parts | and Il are sister provisions, both operating to limit governmental
powers, whether federal or provincial. Part 1l Aboriginal rights, like Part
| Charter rights, are held against government — they operate
to prohibit certain types of regulation which governments could otherwise
impose. These limits have nothing to do with whether something lies at the

core of the federal government’s powers.

[143] An analogy with Charter jurisprudence may illustrate the
point.  Parliament enjoys exclusive jurisdiction over criminal
law. However, its criminal law power is circumscribed bys. 11 of
the Charter which guarantees the right to a fair criminal process. Just as
Aboriginal rights are fundamental to Aboriginal law, the right to a fair
criminal process is fundamental to criminal law. But we do not say that the
right to a fair criminal process under s. 11 falls at the core of Parliament’s
criminal law jurisdiction. Rather, it is a limit on Parliament’s criminal law
jurisdiction. If s. 11 rights were held to be at the core of Parliament’s
criminal law jurisdiction such that interjurisdictional immunity applied, the
result would be absurd: provincial breaches of s. 11 rights would be judged
on a different standard than federal breaches, with only the latter capable of
being saved under s. 1 of the Charter. This same absurdity would result if

interjurisdictional immunity were applied to Aboriginal rights.

[144] The doctrine of interjurisdictional immunity is designed to deal with

conflicts between provincial powers and federal powers; it does so by
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carving out areas of exclusive jurisdiction for each level of government. But
the problem in cases such as this is not competing provincial and federal
powers, but rather tension between the right of the Aboriginal title holders
to use their land as they choose and the province which seeks to regulate it,
like all other land in the province.

[145] Moreover, application of interjurisdictional immunity in this area

would create serious practical difficulties.

[146] First, application of interjurisdictional immunity would result in
two different tests for assessing the constitutionality of provincial legislation
affecting Aboriginal rights. Pursuant to Sparrow, provincial regulation is
unconstitutional if it results in a meaningful diminution of an Aboriginal
right that cannot be justified pursuant tos. 35 of the Constitution Act,
1982. Pursuant to interjurisdictional immunity, provincial regulation would
be unconstitutional if it impaired an Aboriginal right, whether or not such
limitation was reasonable or justifiable. The result would be dueling tests
directed at answering the same question: How far can provincial

governments go in regulating the exercise of s. 35 Aboriginal rights?

[147] Second, in this case, applying the doctrine of interjurisdictional
immunity to exclude provincial regulation of forests on Aboriginal title
lands would produce uneven, undesirable results and may lead to legislative
vacuums. The result would be patchwork regulation of forests — some
areas of the province regulated under provincial legislation, and other areas
under federal legislation or no legislation at all. This might make it difficult,
if not impossible, to deal effectively with problems such as pests and fires,

a situation desired by neither level of government.

[148] Interjurisdictional immunity — premised on a notion that regulatory
environments can be divided into watertight jurisdictional compartments —

is often at odds with modern reality. Increasingly, as our society becomes
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more complex, effective regulation requires cooperation between
interlocking federal and provincial schemes. The two levels of government
possess differing tools, capacities, and expertise, and the more flexible
double aspect and paramountcy doctrines are alive to this reality: under
these doctrines, jurisdictional cooperation is encouraged up until the point
when actual conflict arises and must be resolved. Interjurisdictional
immunity, by contrast, may thwart such productive cooperation. Inthe case
of forests on Aboriginal title land, courts would have to scrutinize provincial
forestry legislation to ensure that it did not impair the core of federal
jurisdiction over “Indians” and would also have to scrutinize any federal
legislation to ensure that it did not impair the core of the province’s power
to manage the forests. It would be no answer that, as in this case, both levels

of government agree that the laws at issue should remain in force.

[149] This Court has recently stressed the limits of interjurisdictional
immunity. “[CJonstitutional doctrine must facilitate, not undermine what
this Court has called ‘co-operative federalism’” and as such “a court should
favour, where possible, the ordinary operation of statutes enacted by both
levels of government” (Canadian Western Bank v. Alberta, 2007 SCC 22,
[2007] 2 S.C.R. 3, at paras. 24 and 37 (emphasis deleted)). Because of this,
interjurisdictional immunity is of “limited application” and should be
applied “with restraint” (paras. 67 and 77). These propositions have been
confirmed in more recent decisions: Marine Services International Ltd. v.
Ryan Estate, 2013 SCC 44, [2013] 3 S.C.R. 53; Canada (Attorney General)
v. PHS Community Services Society, 2011 SCC 44, [2011] 3 S.C.R. 134.

[150] Morris, on which the trial judge relied, was decided prior to this
Court’s articulation of the modern approach to interjurisdictional immunity
in Canadian Western Bank and Canadian Owners and Pilots Association,

and so is of limited precedential value on this subject as a result (see Marine
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Services, at para. 64). To the extent that Morris stands for the proposition
that provincial governments are categorically barred from regulating the
exercise of Aboriginal rights, it should no longer be followed. 1 find that,
consistent with the statements in Sparrow and Delgamuukw, provincial
regulation of general application will apply to exercises of Aboriginal rights,
including Aboriginal title land, subject to thes. 35 infringement and
justification framework. This carefully calibrated test attempts to reconcile
general legislation with Aboriginal rights in a sensitive way as required by s.
35 of the Constitution Act, 1982 and is fairer and more practical from a
policy perspective than the blanket inapplicability imposed by the doctrine

of interjurisdictional immunity.

[151] For these reasons, | conclude that the doctrine of interjurisdictional
immunity should not be applied in cases where lands are held under
Aboriginal  title.  Rather, thes. 35 Sparrow approach should
govern. Provincial laws of general application, including the Forest
Act, should apply unless they are unreasonable, impose a hardship or deny
the title holders their preferred means of exercising their rights, and such
restrictions cannot be justified pursuant to the justification framework
outlined above. The result is a balance that preserves the Aboriginal right
while permitting effective regulation of forests by the province, as required
by s. 35 of the Constitution Act, 1982.

[152] Thes. 35 framework applies to exercises of both provincial and
federal power: Sparrow; Delgamuukw. As such, it provides a complete and
rational way of confining provincial legislation affecting Aboriginal title
land within appropriate constitutional bounds. The issue in cases such as
this is not at base one of conflict between the federal and provincial levels
of government — an issue appropriately dealt with by the doctrines of

paramountcy and interjurisdictional immunity where precedent supports
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this — but rather how far the provincial government can go in regulating
land that is subject to Aboriginal title or claims for Aboriginal title. The
appropriate constitutional lens through which to view the matter is s. 35 of
the Constitution Act, 1982, which directly addresses the requirement that
these interests must be respected by the government, unless the government
can justify incursion on them for a compelling purpose and in conformity

with its fiduciary duty to affected Aboriginal groups.
IX. Conclusion

[153] 1 would allow the appeal and grant a declaration of Aboriginal title
over the area at issue, as requested by the Tsilhqot’in. | further declare that
British Columbia breached its duty to consult owed to the Tsilhqot’in

through its land use planning and forestry authorizations.
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ii. Oral History

[38] In cases involving treaty interpretation, the aboriginal perspective
and understanding must be considered. Oral histories, oral traditions, and
other extrinsic evidence may provide some illumination; however, they also

raise important evidentiary issues.

[39] InR.v.Van der Peet, [1996] 2 S.C.R. 507 at paragraph 68, Lamer
C.J. stated that, in aboriginal claims, courts must approach the rules of

evidence bearing in mind the evidentiary difficulties inherent in such cases:

In determining whether an aboriginal claimant has produced
evidence sufficient to demonstrate that her activity is an aspect of a
practice, custom or tradition integral to a distinctive aboriginal
culture, a court should approach the rules of evidence, and interpret
the evidence that exists, with a consciousness of the special nature
of aboriginal claims, and of the evidentiary difficulties in proving a
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right which originates in times where there were no written records
of the practices, customs and traditions engaged in. The courts must
not undervalue the evidence presented by aboriginal claimants
simply because that evidence does not conform precisely with the
evidentiary standards that would be applied in, for example a private
law torts case.

[40]  Chief Justice Lamer revisited the comments he made in Van der
Peet the following year in the landmark decision in Delgamuukw v. British
Columbia, [1997] 3 S.C.R. 1010. In that case, the Court held that a
misapprehension of the evidentiary value of oral history evidence amounted
to an error in law warranting appellate intervention. Chief Justice Lamer
noted, at paragraph 81, that the justification for the approach he set forth in
Van der Peet could be found in the nature of aboriginal rights, which are
aimed at the reconciliation of the prior occupation of North America by
aboriginal societies with the assertion of crown sovereignty over Canadian

territory.

[41]  The Supreme Court recognized the challenges created by the use of
oral histories as proof of historical facts. Nevertheless, the rules of evidence
must be adapted to accommodate this type of evidence and place it on an
equal footing with other, more familiar, types of historical evidence (see:
Delgamuukw at paragraph 87). The accommodation of such evidence must
be done in a manner that does not strain the Canadian legal and

constitutional structure (see: Delgamuukw at paragraph 82).

[42]  In Mitchell v. Canada (Minister of National Revenue), [2001] 1
S.C.R. 911, Chief Justice McLachlin revisited the issue of oral history
evidence. The Chief Justice set out the criteria for the admission of such

evidence, at paragraphs 27 to 34, as follows:
(1) Evidentiary Concerns — Proving Aboriginal Rights

27 Aboriginal right claims give rise to unique and inherent
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evidentiary difficulties. Claimants are called upon to demonstrate
features of their pre-contact society, across a gulf of centuries and
without the aid of written records. Recognizing these difficulties,
this Court has cautioned that the rights protected under s. 35(1)
should not be rendered illusory by imposing an impossible burden
of proof on those claiming this protection (Simon v. The Queen,
[1985] 2 S.C.R. 387, at p. 408). Thus in Van der Peet, supra, the
majority of this Court stated that “a court should approach the rules
of evidence, and interpret the evidence that exists, with a
consciousness of the special nature of aboriginal claims, and of the
evidentiary difficulties in proving a right which originates in times
where there were no written records of the practices, customs and
traditions engaged in” (para. 68).

128 This guideline applies both to the admissibility of evidence and
weighing of aboriginal oral history (Van der Peet, supra;
Delgamuukw, supra, at para. 82).

(&) Admissibility of Evidence in Aboriginal Right Claims

729 Courts render decisions on the basis of evidence. This
fundamental principle applies to aboriginal claims as much as to any
other claim. Van der Peet and Delgamuukw affirm the continued
applicability of the rules of evidence, while cautioning that these
rules must be applied flexibly, in a manner commensurate with the
inherent difficulties posed by such claims and the promise of
reconciliation embodied in s. 35(1). This flexible application of the
rules of evidence permits, for example, the admissibility of evidence
of post-contact activities to prove continuity with pre-contact
practices, customs and traditions (Van der Peet, supra, at para. 62)
and the meaningful consideration of various forms of oral history
(Delgamuukw, supra).

130 The flexible adaptation of traditional rules of evidence to the
challenge of doing justice in aboriginal claims is but an application
of the time-honoured principle that the rules of evidence are not
“cast in stone, nor are they enacted in a vacuum” (R. v Levogiannis,
[1993] 4 S.C.R. 475, at p. 487). Rather, they are animated by broad,
flexible principles, applied purposively to promote truth-finding
and fairness. The rules of evidence should facilitate justice, not
stand in its way. Underlying the diverse rules on the admissibility
of evidence are three simple ideas. First, the evidence must be
useful in the sense of tending to prove a fact relevant to the issues
in the case. Second, the evidence must be reasonably reliable;
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unreliable evidence may hinder the search for the truth more than
help it. Third, even useful and reasonably reliable evidence may be
excluded in the discretion of the trial judge if its probative value is
overshadowed by its potential for prejudice.

131 In Delgamuukw, mindful of these principles, the majority of this
Court held that the rules of evidence must be adapted to
accommodate oral histories, but did not mandate the blanket
admissibility of such evidence or the weight it should be accorded
by the trier of fact; rather, it emphasized that admissibility must be
determined on a case-by-case basis (para. 87). Oral histories are
admissible as evidence where they are both useful and reasonably
reliable, subject always to the exclusionary discretion of the trial
judge.

132 Aboriginal oral histories may meet the test of usefulness on two
grounds. First, they may offer evidence of ancestral practices and
their significance that would not otherwise be available. No other
means of obtaining the same evidence may exist, given the absence
of contemporaneous records. Second, oral histories may provide
the aboriginal perspective on the right claimed. Without such
evidence, it might be impossible to gain a true picture of the
aboriginal practice relied on or its significance to the society in
guestion. Determining what practices existed, and distinguishing
central, defining features of a culture from traits that are marginal
or peripheral, is no easy task at a remove of 400 years. Cultural
identity is a subjective matter and not easily discerned: see R. L.
Barsh and J. Y. Henderson, “The Supreme Court’s Van der Peet
Trilogy: Naive Imperialism and Ropes of Sand” (1997), 42 McGill
L.J. 993, at p. 1000, and J. Woodward, Native Law (loose-leaf), at
p. 137. Also see Sparrow, supra, at p. 1103; Delgamuukw, supra, at
paras. 82-87, and J. Borrows, “The Trickster: Integral to a
Distinctive Culture” (1997), 8 Constitutional Forum 27.

133 The second factor that must be considered in determining the
admissibility of evidence in aboriginal cases is reliability: does the
witness represent a reasonably reliable source of the particular
people’s history? The trial judge need not go so far as to find a
special guarantee of reliability. However, inquiries as to the
witness’s ability to know and testify to orally transmitted aboriginal
traditions and history may be appropriate both on the question of
admissibility and the weight to be assigned the evidence if admitted.

134 In determining the usefulness and reliability of oral histories,
judges must resist facile assumptions based on Eurocentric
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traditions of gathering and passing on historical facts and traditions.
Oral histories reflect the distinctive perspectives and cultures of the
communities from which they originate and should not be
discounted simply because they do not conform to the expectations
of the non-aboriginal perspective. Thus, Delgamuukw cautions
against facilely rejecting oral histories simply because they do not
convey “historical” truth, contain elements that may be classified as
mythology, lack precise detail, embody material tangential to the
judicial process, or are confined to the community whose history is
being recounted.

[43]  The Chief Justice commented on the interpretation and weighing of
evidence in aboriginal right claims at paragraphs 36 to 39:

(b) The Interpretation of Evidence in Aboriginal Right Claims

136 The second facet of the Van der Peet approach to evidence, and
the more contentious issue in the present case, relates to the
interpretation and weighing of evidence in support of aboriginal
claims once it has cleared the threshold for admission. For the most
part, the rules of evidence are concerned with issues of admissibility
and the means by which facts may be proved. AsJ. Sopinka and S.
N. Lederman observe, “[t]he value to be given to such facts does
not...lend itself as readily to precise rules. Accordingly, there are
no absolute principles which govern the assessment of evidence by
the trial judge” (The Law of Evidence in Civil Cases (1974), at p.
524). This Court has not attempted to set out “precises rules” or
“absolute principles” governing the interpretation or weighing of
evidence in aboriginal claims. This reticence is appropriate, as this
process is generally the domain of the trial judge, who is best
situated to assess the evidence as it is presented, and is consequently
accorded significant latitude in this regard. Moreover, weighing
evidence is an exercise inherently specific to the case at hand.

37 Nonetheless, the present case requires us to clarify the general
principles laid down in Van der Peet and Delgamuukw regarding
the assessment of evidence in aboriginal right claims. The
requirement that courts interpret and weigh the evidence with a
consciousness of the special nature of aboriginal claims is critical to
the meaningful protection of s. 35(1) rights. As Lamer C.J.
observed in Delgamuukw, the admission of oral histories represents
a hollow recognition of the aboriginal perspective where this
evidence is then systematically and consistently undervalued or
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deprived of all independent weight (para. 98). Thus, it is imperative
that the laws of evidence operate to ensure that the aboriginal
perspective is “given due weight by the courts” (para. 84).

138 Again, however, it must be emphasized that a consciousness of
the special nature of aboriginal claims does not negate the operation
of general evidentiary principles. While evidence adduced in
support of aboriginal claims must not be undervalued, neither
should it be interpreted or weighed in a manner that fundamentally
contravenes the principles of evidence law, which, as they relate to
the valuing of evidence, are often synonymous with the “general
principles of common sense” (Sopinka and Lederman, supra, at p.
524). As Lamer C.J. emphasized in Delgamuukw, supra, at para.
82:

[A]boriginal rights are truly sui generis, and demand a unique
approach to the treatment of evidence which accords due weight to the
perspective of aboriginal peoples. However, that accommodation
must be done in a manner which does not strain “the Canadian legal
and constitutional structure” [Van der Peet at para. 49]. Both the
principles laid down in Van der Peet — first, that trial courts must
approach the rules of evidence in light of the evidentiary difficulties
inherent in adjudicating aboriginal claims, and second, that trial courts
must interpret that evidence in the same spirit — must be understood
against his background.

139 There is a boundary that must be crossed between a sensitive
application and a complete abandonment of the rules of evidence.
As Binnie J. observed in the context of treaty rights, “[g]enerous
rules of interpretation should not be confused with a vague sense of
after-the-fact largesse” (R. v. Marshall, [1999] 3 S,.C.R. 456, at
para. 14). In particular, the Van der Peet approach does not operate
to amplify the cogency of evidence adduced in support of an
aboriginal claim. Evidence advanced in support of aboriginal
claims, like the evidence offered in any case, can run the gamut of
cogency from the highly compelling to the highly dubious. Claims
must still be established on the basis of persuasive evidence
demonstrating their validity on the balance of probabilities. Placing
“due weight” on the aboriginal perspective, or ensuring its
supporting evidence an “equal footing” with more familiar forms of
evidence, means precisely what these phrases suggest: equal and
due treatment. While the evidence presented by aboriginal
claimants should not be undervalued “simply because that evidence
does not conform precisely with the evidentiary standards that
would be applied in, for example, a private law torts case” (Van der
Peet, supra, at para. 68), neither should it be artificially strained to
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carry more weight than it can reasonably support. If this is an
obvious proposition, it must nonetheless be stated.
[44]  Trial judges face an enormous challenge in hearing,
understanding, analysing, and according due weight to oral history
evidence.

[45]  During the course of the trial, Samson presented a great deal of
evidence through Cree elders and other Cree witnesses. These witnesses
provided evidence on the making of Treaty 6, the Cree perspective, as
well as Cree culture and territory. Samson also tendered expert
evidence on oral history. Dr. Winona Wheeler testified on the academic
and cultural framework within which oral histories and oral traditions
are to be understood, although she did not apply this to any of the oral
traditions presented to the Court. The Crown tendered Dr. Alexander
von Gernet; among other things, he analysed the contents of some of the
oral traditions presented at Court. | will comment further and in greater
detail when | address the witnesses and evidence. | note only at this
point that it was a near daunting challenge to appropriately weigh this
evidence to conclude what happened at, and indeed before, European
contact and the course of subsequent events.

iii. Aboriginal Rights

[46] In the case at bar, Samson claims that it has an aboriginal right to
manage its resources — its oil and gas — and the money they generate.
Further, Samson appears to claim a general right of self-government. In its
Amended Statement of Claim (No. 4), Samson pleaded:
7. Pursuant to Treaty No. 6, Plaintiff the Samson Indian Nation
retained its rights as a nation, encompassing, inter alia, its right to
self determination, including the right to determine its own
membership, which rights are recognized and affirmed and

constitutionally protected by Section 35 of the Constitution Act,
1982.

7A. Samson Cree Nation existed as a Nation in 1876 and 1877 and
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was recognized as such by the Crown in Treaty No. 6 and the 1877
Adhesion to Treaty No. 6 made by Kiskaquin (or Bobtail) on behalf
of the Samson Cree Nation and continues to exist as a Nation.

7B. The Samson Cree Nation possessed and continues to possess
aboriginal or inherent rights and powers in respect of governance,
citizenship, taxation, trade and management of its resources and
revenues. These inherent rights and powers were affirmed by
Treaty No. 6, the Royal Proclamation, 1763, treaties with the
Hudson’s Bay Company and various constitutional instruments.

63. Moreover, sections 61 to 68 of the Indian Act violate, contravene
and are incompatible with the Constitution Act, 1982, particularly
sections 15, 25 and 35 thereof and it is expedient that sections 61 to
68 of the Indian Act be declared to be illegal, unconstitutional, null
and void in respect to Plaintiffs and the moneys entrusted to
Defendant Her Majesty for Plaintiffs or alternatively
constitutionally inapplicable to Plaintiffs and their moneys or
subject to the treaty and aboriginal rights of Plaintiffs.

[47]  While the assertions of the aboriginal rights claimed also relate to
matters addressed in Phase Two, Money Management, of this trial, the
historical and factual background were dealt with, for the most part, in Phase

One. Thus, it is appropriate to address, albeit briefly, the jurisprudence on

aboriginal rights at this early stage.

[48] In Mitchell, the Chief Justice commented on the criteria for
establishing an aboriginal right and its characterization at paragraphs 12 to
15:

12 In the seminal cases of R. v. Van der Peet, [1996] 2 S.C.R. 507,
and Delgamuukw, supra, this Court affirmed the foregoing
principles and set out the test for establishing an aboriginal right.
Since s. 35(1) is aimed at reconciling the prior occupation of North
America by aboriginal societies with the Crown’s assertion of
sovereignty, the test for establishing an aboriginal right focuses on
identifying the integral, defining features of those societies.
Stripped to essentials, an aboriginal claimant must prove a modern
practice, tradition or custom that has a reasonable degree of
continuity with the practices, traditions or customs that existed prior
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to contact. The practice, custom or tradition must have been
“integral to the distinctive culture” of the aboriginal peoples, in the
sense that it distinguished or characterized their traditional culture
and lay at the core of the peoples’ identity. It must be a “defining
feature” of the aboriginal society, such that the culture would be
“fundamentally altered” without it. It must be a feature of “central
significance” to the peoples’ culture, one that “truly made the
society what it was” (Van der Peet, supra, at paras. 54-59 (emphasis
in original)). This excludes practices, traditions and customs that
are only marginal or incidental to the aboriginal society’s cultural
identity, and emphasizes practices, traditions and customs that are
vital to the life, culture and identity of the aboriginal society in
guestion.

113 Once an aboriginal right is established, the issue is whether the
act which gave rise to the case at bar is an expression of that right.
Aboriginal rights are not frozen in their pre-contact form: ancestral
rights may find modern expression. The question is whether the
impugned act represents the modern exercise of an ancestral
practice, custom or tradition.

B. What is the Aboriginal Right Claimed?

14 Before we can address the question of whether an aboriginal
right had been established, we must first characterize the right
claimed. The event giving rise to litigation merely represents an
alleged exercise of an underlying right; it does not, in itself, tell us
the scope of the right claimed. Therefore it is necessary to
determine the nature of the claimed right. At this initial stage of
characterization, the focus is on ascertaining the true nature of the
claim, not assessing the merits of this claim or the evidence offered
in its support.

15 In Van der Peet, supra, at para. 53, the majority of this Court
provided three factors that should guide a court’s characterization
of a claimed aboriginal right: (1) the nature of the action which the
applicant is claiming was done pursuant to an aboriginal right. (2)
the nature of the governmental legislation or action alleged to
infringe the right, i.e. the conflict between the claim and the
limitation; and (3) the ancestral traditions and practices relied upon
to establish the right. The right claimed must be characterized in
context and not distorted to fit the desired result. It must be neither
artificially broadened nor narrowed. An overly narrow
characterization risks the dismissal of valid claims and an overly
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broad characterization risks distorting the right by neglecting the
specific culture and history of the claimant’s society: see R. v.
Pamajewon, [1996] 2 S.C.R. 821.

[49] Thus, the aboriginal right being claimed must first be defined or
characterized. The right cannot be painted in broad or general terms. In Van
der Peet, at paragraph 69, Chief Justice Lamer held,

Courts considering a claim to the existence of an aboriginal right
must focus specifically on the traditions, customs and practices of
the particular aboriginal group claiming the right. In the case of
Kruger, supra, this Court rejected the notion that claims to
aboriginal rights could be determined on a general basis. This
position is correct; the existence of an aboriginal right will depend
entirely on the traditions, customs and practices of the particular
aboriginal community claiming the right. As has already been
suggested, aboriginal rights are constitutional rights, but that does
not negate the central fact that the interests aboriginal rights are
intended to protect relate to the specific history of the group
claiming the right. Aboriginal rights are not general and universal,
their scope and content must be determined on a case by case basis.
The fact that one group of aboriginal people has an aboriginal right
to do a particular thing will not be, without something more,
sufficient to demonstrate that another aboriginal community has the
same aboriginal right. The existence of the right will be specific to
each aboriginal community.

[50] The following points, | note, can be taken from the Supreme Court’s
pronouncements on the law as it relates to aboriginal rights. First, a claimant
must prove that a modern practice, tradition, or custom has a reasonable
degree of continuity with a practice, tradition, or custom that existed before
contact. Second, the practice, tradition, or custom must have been “integral
to the distinctive culture” of the aboriginal group; it distinguished or
characterized their culture, and lay at the core of their identity. Third,
aboriginal rights are not frozen in their pre-contact form, but rather may be
exercised in modern ways, as long as the modern expression is connected to

the ancestral practice, tradition, or custom.



Part 2: Memory, Ear- and

Eyewitnesses

Memories are precious. They give us identity. They create a
shared past that bonds us with family and friends.

— Elizabeth Loftus, 2003
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Oral history used as evidence to support aboriginal claims became the
subject of extensive media and academic coverage after the Delgamuukw
decision was delivered in March 1991 (Asch 1992; Cruikshank 1992;
Culhane 1992, 1998; Fisher 1992; Miller 1992; Ridington 1992; Roness and
McNeil 2000; Simpson 1998; Storrow and Bryant 1992).1 At issue was the
trial judge’s refusal to give weight to oral history and his rejection of much
of the anthropological expert witness evidence. The case proceeded to the

Supreme Court of Canada in 1997, and this court widened the admissibility
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of oral evidence (Delgamuukw v. British Columbia 1998). Its decision was
subsequently hailed as an indication that oral history had been vindicated in
the courts, which in turn has encouraged many aboriginal communities to
collect and record oral histories. The press reflected the public reaction to
the decision by stating that the Delgamuukw decision had “set a new and
easier standard for Natives to secure title” (Simpson 1998).

But is this a valid interpretation of how the Supreme Court views oral
history? In making its decision, how did the Supreme Court recognize the

use of oral history as evidence to support aboriginal rights or title?

THE DELGAMUUKW DECISION

The Supreme Court of Canada in the Delgamuukw decision of 1997
classified oral history as it had been presented at trial into three types: (1)
territorial affidavits which relied on the declarations of deceased persons
about the use or ownership of specific tracts of land. (2) the adaawk of the
Gitksan (or Gitxsan, a Tsimshian people), which is a distinctive collection
of sacred oral traditions about their ancestors, histories and territories, and
the kungax of the Wet’suwet’en (an Athapaskan people), which is a spiritual
song performance which ties the Wet’suwet’en to specific tracts, or rather,
trails of land. Both the kungax and adaawk were validated by community
feasts. (3) the personal recollections of the aboriginal claimants. It is the
second type, the adaawk and the kungax, which was the subject of much of
the Court’s attention. The Court understood these oral histories to be of a

special kind:

The most significant evidence of spiritual connection between the Houses
and their territory was a feast hall where the Gitksan and Wet’suwet’en
people tell and re-tell their stories and identify their territories to remind
themselves of the sacred connection that they have with their lands. The
feast has a ceremonial purpose but is also used for making important
decisions (Delgamuukw v. British Columbia 1998:24).
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What does the Supreme Court define as oral history?

Chief Justice Lamer, who wrote the majority decision, appears to have based
his understanding of oral history on two sources which were submitted in
the Wet’suwet’en Factum of Appeal: (1) the 1996 Report of the Royal
Commission on Aboriginal Peoples (Canada 1996), and (2) a 1992 article in
the Alberta Law Review by Clay McLeod. Quoting extensively from the
Report of the Royal Commission on Aboriginal Peoples, the Court appears
to have understood oral history as a “social construction” which integrated

oral accounts of the past in a non-factual, subjective narrative:

Aboriginal tradition in the recording of history is neither linear nor
steeped in the same notions of social progress and evolution [as in the
non-Aboriginal tradition]. Nor is it usually human centred in the same
way as in the western scientific tradition, for it does not assume that
human beings are anything more than one — and not necessarily the most
important — element of the natural order of the universe. Moreover, the
Aboriginal historical tradition is an oral one, involving legends, stories
and accounts handed down through the generations in oral form. It is less
focused on establishing objective truth and assumes that the teller of the
story is so much a part of the event being described that it would be
arrogant to presume to classify or categorize the event exactly or for all
time...

Oral accounts of the past include a good deal of subjective experience.
They are not simply a detached recounting of factual events but, rather,
are “facts enmeshed in the stories of a lifetime’. They are also likely to be
rooted in particular locations, making reference to particular families and
communities, this contributes to a sense that there are many histories, each
characterized in part by how a people see themselves, how they define
their identity in relation to their environment, and how they express their
uniqueness as a people (Delgamuukw v. British Columbia 1998: 48-49).

The Court then selectively quoted from McLeod’s article, which also
portrayed oral history as social and non-factual. However, McLeod
(1992:1287) suggested ways by which some rules of evidence could be used
to effectively allow aboriginal people to present their oral histories to courts,
and have them accepted as being “necessary and trustworthy.”

Starting with the premise that elders are accorded the highest respect in
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First Nations cultures and that elders maintain oral histories, McLeod
(1992:1288) asserted that oral histories are an authoritative representation
of First Nations culture. After briefly describing how literacy has been used
as a tool of oppression for placing oral history subject to the hearsay rule,
McLeod stated that even when oral historical evidence has been accepted,
Canadian courts have found some other rule to devalue it, particularly by
using the concept of evidentiary weight.

Although McLeod (1992:1282) argued for the value of expert evidence
based on opinion by experts obtained from oral histories, he did not go as
far as to suggest that elders should be validated as experts. In search of
analogues in the law, McLeod examined the hearsay rule and found in R. v.
Khan (1990) that the statement of a young child to her mother made out of
court was hearsay but that it was accepted by the court as evidence as the
child’s statements were considered “necessary and trustworthy.” He then
discussed the ancient document rule which provides that old documents,
because of their age, are regarded as trustworthy. Putting the two together,
McLeod (1992:1287) argued that elders’ evidence should be admissible
because it is trustworthy like a child’s out-of-court statement to her mother
and because elders (and their information) are like old documents.

In general, evidence law distinguishes between that which is heard and
that which is seen — eyewitness vs. ear-witness evidence. One of the
justifications for the exclusion of hearsay is that the memory of what is heard
is thought to be less reliable than the memory of what is seen and that it is
difficult to assess the truthfulness of the original utterer, who is not under
oath, and cannot be cross-examined (Phillips 1993:254). The incongruity of
evidence law from the perspective of oral history is that court proceedings

are conducted primarily in oral form.
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Cultural integrity test

The Supreme Court interpreted oral history by referring to the phrase
“practices, customs and traditions” which had been used in conjunction with
the application of a test which was first articulated and successfully applied
from anthropological evidence presented in the Sparrow case. In R. v.
Sparrow, the Musqueam First Nation asserted an aboriginal right to fish for
salmon for food and ceremonial purposes. The anthropologist Wayne
Suttles established the special position occupied by the salmon fishery in
Musqueam society, not only as food but also in the system of beliefs and
ceremonies of the Salish people (which included the Musqueam). In
addition, Suttles presented archaeological and ethnohistorical material and
linguistic evidence which demonstrated that the respect and practices shown
toward salmon by the Musqueam resulted in its conservation. The Court was
persuaded by this evidence and decided “that the Musgueam have lived in
the area as an organized society long before the coming of European settlers,
and that the taking of salmon was an integral part of their lives and remains
so to this day” (R. v. Sparrow 1990).

The “integral to distinctive culture” principle accepted in R. v. Sparrow
(1990) was enlarged in scope to that of a legal test in the R. v. Van der Peet
decision. In Van der Peet the Sto’lo asserted an aboriginal right to sell
salmon. The Supreme Court held that:

to be an aboriginal right an activity must be an element of a practice,
custom or tradition integral to the distinctive culture of the aboriginal
group claiming the right. A number of factors must be considered in
applying the “integral to a distinctive culture” test. The court must take
into account the perspective of the aboriginal peoples, but that perspective
must be framed in terms cognizable [sic] to the Canadian legal and
constitutional structure...

to be integral, a practice, custom or tradition must be of central
significance to the aboriginal society in question — one of the things
which made the culture of the society distinctive. A court cannot look at
those aspects of the aboriginal society that are true of every human society
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(e.g., eating to survive) or at those aspects of the aboriginal society that
are only incidental or occasional to that society. It is those distinctive
features that need to be acknowledged and reconciled with the sovereignty
of the Crown.

The practices, customs and traditions which constitute aboriginal rights
are those which have continuity with the practices, customs and traditions
that existed prior to contact with European society. Conclusive evidence
from pre-contact times about the practices, customs and traditions of the
community in question need not be produced. The evidence simply needs
to be directed at demonstrating which aspects of the aboriginal
community and society have their origins pre-contact. The concept of
continuity is the means by which a “frozen rights” approach to s. 35(1)
will be avoided. It does not require an unbroken chain between current
practices, customs and traditions and those existing prior to contact. A
practice existing prior to contact can be resumed after interruption (R. v.
Van der Peet 1996:178).

It was on the basis of this test that the Supreme Court held that the factual
findings made by the trial judge in Delgamuukw could not stand, “because
the trial judge’s treatment of the various kinds of oral histories did not satisfy
the principles laid down in R. v. Van der Peet.” (The Supreme Court also
noted that the Van der Peet decision had been made after the 1991
Delgamuukw trial decision).

And herein lies what the Supreme Court meant by oral history. The
Court understood that oral history of the type described in the report of the
Aboriginal Commission which cannot be corroborated by historical
evidence, is of a type which fits into the category of “practices, customs and
traditions”, and as such, is subject to the cultural integrity test. This did not
mean that all types of oral history would be subject to the test. All oral
histories were subject to historical verification and in particular this applied
to oral histories described above in (1) declarations of diseased persons, and
(3) personal recollections. But oral histories of a special kind, that is (2)
kungax and adaawk, because of their distinctive cultural quality, could not
be subject to historical verification, and would be subject to the cultural

integrity test:
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Notwithstanding the challenges created by the use of oral histories as
proof of historical facts, the laws of evidence must be adapted in order
that this type of evidence can be accommodated and placed on an equal
footing with the types of historical evidence that courts are familiar with,
which largely consists of historical documents (Delgamuukw v. British
Columbia 1998:49-51).

To merit constitutional protection, which is the principal concern of the
Court in aboriginal claims issues, the practice, custom or tradition which has
been proven to the Court’s satisfaction to be integral to the aboriginal
community as an organized society must also be shown to have continuity
with the aboriginal practices, customs or traditions. The Court further
defined aboriginal rights by stating that aboriginal rights existed prior to
contact, and aboriginal title existed pre-sovereignty (Delgamuukw v. British
Columbia 1998:65-66).

Although the Supreme Court acknowledged that oral history may have
several forms, the Court put weight on the adaawk and kungax, because they
are “repeated, performed and authenticated at important feasts” and because
these appear to fit the definition of attributes subject to the cultural integrity
test (Delgamuukw v. British Columbia 1998:51). This conclusion contrasts
with the factual findings made by the trial judge, who had found that the
adaawk was seldom recited at feasts, and that some chiefs never told the
adaawk. In addition the trial judge had found that the verifying group to the
adaawk was too small to express the reputation? of the community, that the
adaawk lacked detail about specific lands and may have related to areas
outside the territory and to people outside the territory. The trial judge also
stated that the archaeological evidence did not support the location of the
ancestral villages identified in the kungax and adaawk (Delgamuukw v.
British Columbia 1998:53).

The inconsistencies identified by the trial judge were based on the
assumption that the cultural evidence required support from the historical

evidence before it could be given weight. The Supreme Court, however,
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held the view that the adaawk (and kungax) by their very existence were
cultural forms through which the two groups could establish a pre-
sovereignty land relationship and that the content of these forms was not
subject to historical (or archaeological) scrutiny.

When the Supreme Court found that oral histories should be correctly
assessed and given independent weight, it would appear to mean that oral
histories should be assessed by corroboration and verification with other
historical evidence, but that oral histories of a special kind, those which are
more like “practices, customs and traditions,” should be subjected to the
cultural integrity test. It would appear that what the Court meant by oral
histories of a special kind are ORAL TRADITIONS, as these would fit the
definition of elements subject to the test. Therefore, this special form of oral
history or oral tradition, could establish an aboriginal connection to the land
in the absence of any other historical evidence. Unfortunately, the Court did
not distinguish between oral history and oral tradition and used them
interchangeably.

The cultural integrity test as applied in Sparrow and Van der Peet is
not without an historical dimension. To prove cultural integrity among the
Musqueam, Suttles relied upon ethnohistorical and archaeological evidence
in conjunction with other cultural forms of evidence. This would seem to
imply that the vehicle for transmitting the oral tradition (feast, dance, song,
etc.), rather than the substance, needed to be historically and culturally
grounded.

Joel Fortune (1993) provided insight on this issue in his paper
published before the Supreme Court decision. He noted that oral traditions
were introduced at the trial in Delgamuukw to establish the very existence
of a people, to demonstrate that the Gitksan and Wet’suwet’en had a culture,

and the “character and quality of that culture.” Fortune also stated that:

the “truthfulness’ of stories handed down through generations is not the
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issue; rather, the issue is simply whether that tradition continues to exist.
The story functions solely as evidence that a tradition is being followed;
the testimony of knowledgeable contemporaries is useful to establish the
credibility of the spokesperson; that he or she did not simply fabricate the
stories (1993:98).

But if this is a true understanding of cultural integrity, then the trial judge’s
finding that the adaawk was seldom recited at feasts, that some chiefs never
told the adaawk, and that the verifying group to the adaawk was too small
to express the reputation of the community, differs from the Supreme
Court’s understanding that the adaawk (and kungax) are subject to the test
as they are “repeated, performed and authenticated at important feasts”
(Delgamuukw v. British Columbia 1998:51).

The Supreme Court effectively excised “history” from the term “oral
history” and substituted “culture,” through the word “tradition” as in oral
tradition, so as to make this conception fit the “practices, customs or
traditions” articulated in the cultural integrity test. This is possible because
the Court accepted a definition of oral history as a social construct
“tangential to the ultimate purpose of the fact-finding process at trial — the
determination of the historical truth.” The cultural integrity test was newly
created by the Court and readily available for legal application. Therefore,
when the Supreme Court decided that oral histories should be correctly
assessed and given independent weight, while at the same time stating that
oral history “should be weighed, like all evidence, against the weight of
countervailing evidence [i.e., historical evidence] and not against an
absolute standard,” it would appear to be weighing the vehicle in which the

oral history is being transmitted rather than the substance of the oral history.

ORAL HISTORY IN THE COURTS BEFORE AND AFTER
DELGAMUUKW

Prior to the Supreme Court decision, Canadian courts dealt with oral history
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and its absence by applying various interpretations. Although much is made
of the issue that oral history has been subject to exclusion by the hearsay
rule (McLeod 1992), exclusion of oral history for this reason has rarely been
the case, but this rule does serve as an evidentiary hurdle.® The following
cases involve Ojibwa, Mi’kmaq and Cree oral history which has been
introduced into various courts before and after the 1997 Delgamuukw
decision.

In the 1984 case, Ontario v. The Bear Island Foundation, the
Temagami Band claimed that they were not parties to the 1850 Robinson
Treaty and that they had unextinguished aboriginal title to certain tracts of
land in Northern Ontario. The Supreme Court of Ontario penalized the
aboriginal claimants for introducing oral history in a form that was not
acceptable to the Court. Justice Steele described “Indian oral history” as
admissible in aboriginal land claims “where history was never recorded
inwriting.” However, he also stated that “the court should always be given
the best evidence.” He went so far as to say that the Court had an obligation
to weigh the evidence and “if such best evidence is not introduced, to
consider making an adverse finding against the person who has failed to
produce it.” The Court also recognized that oral evidence, like other
evidence, was not always accurate and may be contradicted by factual [i.e.,
written] records: “This shows that while oral evidence must be weighed like
other evidence, consideration must be given to the faultiness of human
memory” (Attorney General for Ontario v. Bear Island Foundation et al.,
1984).

The Ontario Court reprimanded the Temagami Band for not bringing

forward oral history:

In a matter of this importance | expected all of the older people in the
Temagami band who were able to give useful evidence would have been
called. Throughout the trial 1 had an uncomfortable feeling that the
defendants, in presenting their case, did not want the evidence of the
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Indians themselves to be given, except through the mouth of Chief Potts
(Attorney General for Ontario v. Bear Island Foundation et al., 1984:28).

Justice Steele apparently understood that oral history was something
“handed down between father to son” which could then be presented as
evidence by “old people.” The acknowledged old people who knew the most
about the oral history of the Temagami Band were in Steele’s view
“inexplicably not called to give any such evidence” (Attorney General for
Ontario v. Bear Island Foundation et al., 1984:29). In particular Steele
faulted the method by which Chief Potts acquired his oral tradition, which
apparently occurred after the Chief had read Frank Speck’s 1915 study,
Family hunting territories and social life of various Algonkian bands of the
Ottawa Valley. This then led the Chief to ask questions of the old people of
the Temagami Band. According to Steele, “this was obviously not oral
tradition in the normal sense.” Steele expected oral history to be provided
by elders (‘old people’) and transmitted to a younger generation. For this
reason Steele doubted the credibility of the oral history introduced by the
Chief because he was not an elder, had mixed blood ancestry and could not
speak Ojibwa which, in Steele’s view, indicated that the Chief could not
communicate with the elders. This understanding of oral history negatively
influenced not only the oral history evidence submitted by the Chief, but the
weight that the Court gave to evidence presented by the non-Indian expert
witnesses on the basis of the failure to present “the best evidence” (Attorney
General for Ontario v. Bear Island Foundation et al., 1984:35).

Over a decade later, in 1995, the Federal Court of Canada decided the
Sawridge case. The Sawridge First Nation, located near Slave Lake in
northern Alberta, claimed that Bill 31 (which was intended to allow
thousands of treaty-status women who had married non-treaty men, or
people who had previously lost their status for a variety of other reasons, to

regain treaty status) had infringed their right to control band membership.
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The First Nation claimed that the control of band membership was an
aboriginal and treaty right and that this right involved the practice of a
marital custom which permitted Indian husbands to bring non-Indian wives
onto the reserve, but denied Indian wives to bring non-Indian husbands onto
the reserve (Sawridge Band v. Canada 1995).

The Federal Court found that “oral history” was being used to
perpetuate patriarchal customs and undermine gender equality, a condition
considered “repugnant” to natural justice and equity. According to Judge
Muldoon, the ancient oral history of Indian peoples and their tradition of
handing down to each generation the stories of their cultures and histories
provided information that, when compared with the historical and
anthropological evidence presented by the defense, was “so unreliable” that
it amounted to “skewed propaganda, without objective verity.” Muldoon
described the oral history evidence as “ancestor advocacy or ancestor
worship,” which was “one of the most counter-productive, racist, hateful
and backward-looking of all human characteristics, or religion, or what
passes for thought.” Muldoon recommended that oral history should be
written down “at the earliest possible time in order to avoid some of the
embellishments, which render oral history so unreliable” (Sawridge Band v.
Canada 1995:195, 196).

Muldoon took issue with (and offence at) the Band’s assertion that
“women follow men,” that is, that traditionally women moved into the tribal
community of their husbands and that women who married men outside the
community were not permitted to live in their natal communities or bring
their husbands. The Court dismissed the case, finding that the Constitution
exacted provisions for the equality of rights between males and females, “no
matter what rights and responsibilities may have pertained in earlier times.”
The Court had difficulty with the idea that a marital right in which women

lost the right to live in their communities upon marriage could ever be
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recognized as an aboriginal right since such a right would affirm a “terrible
inequality” (Sawridge Band v. Canada 1995:142, 191).

After the Supreme Court’s Delgamuukw decision, oral evidence was
submitted in the Lac La Ronge Indian Band v. Canada, a treaty land
entitlement claim in which the Lac La Ronge Indian Band of Saskatchewan,
as parties to Treaty 6, claimed unfulfilled treaty land entitlement. Oral
history was presented, weighed and excluded, as the Saskatchewan Court of
the Queen’s Bench decided that the persons giving the evidence were
political activists. The Court would have recognized elders, “who hold a
unique position in Indian culture and society,” and found that oral history”
should have been put forward by the elders themselves and not filtered
through a third party” (Lac La Ronge Indian Band v. Canada 2000:293). In
addition the Court found that the language the witnesses used in their
testimony relied on modern land claim terminology, particularly the use of
the words “current population formula.” This use was difficult for the Court
to accept as oral history since the phrase was of recent origin.

Although the Saskatchewan Court did attempt to interpret
Delgamuukw principles by stating that it would apply the phrase “practices,
customs and traditions” to oral history, it ultimately decided that the
witnesses had “interpreted what the ancestor said and then passed on the
interpretation.” Although admitted, little weight was given to the oral
history (Lac La Ronge Indian Band v. Canada 2000:265, 266, 293).

Oral history was introduced by a Mi’kmaq hereditary leader, Chief
Augustine, who was also acknowledged and validated by the Nova Scotia
Provincial Court as a Native history researcher and Acting Curator of
Eastern Maritime Ethnology at the Canadian Museum of Civilization (R. v.
Marshall 2001:268). In the 2001 Marshall timber case, the Mi’kmaq were
charged with cutting and removing timber on Crown land in Nova Scotia

without authorization. The Mi’kmag claimed they were exempt through
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unextinguished aboriginal title and treaty rights of 1760-1761.

On the basis of Chief Augustine’s education and profession, it was
unclear to the Court how much of his oral history evidence was derived from
his ancestors and how much was obtained through written sources. The only
oral history provided by the Chief was a creation story and a story called the
Getoasaloet, which he stated he had received from his grandmother and had
repeated at meetings of the Grand Council. Chief Augustine also introduced
as evidence a replica of a wampum belt to substantiate the Mi’kmaq
association with Christianity, which he claimed dated to the early 17th
century (R. v. Marshall 2001:269-270).

The actual wampum belt was found in the Vatican archives and dated
200 years later than stated by the Chief and was determined to have no
association with the Mi’kmag. Although the lawyers for the Mi’kmaq
withdrew the wampum belt evidence, this error was held against the
Mi’kmag as the Court decided that the error “amounted to an
acknowledgement that Chief Augustine was wrong about the belt. | said |
would consider that error in weighing Chief Augustine’s other evidence.”
The Court also took issue with the fact that oral history was being introduced
by a single witness, that no evidence was presented from other “tradition
bearers,” and that there was no historical evidence to support the aboriginal
(or treaty) existence of a Grand Council (R. v. Marshall 2001:269). The
Court’s findings on the recent origin of the Grand Council subsequently
reduced the weight attached to the oral history value of the creation story.

Despite the findings of the various courts, these cases suggest that the
courts consider oral history as a compulsory form of evidence for aboriginal
claimants. Oral history must be introduced as evidence if it is the best
evidence. If oral history is introduced and fails to pass historical tests, little
weight will be given to it, and failed oral history evidence may bring into

question the veracity of the other evidence adduced from the oral history.
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The courts require that oral evidence be given by elders and preferably by
more than a single witness. The courts will reject such practices, customs or
traditions which are considered unconstitutional or repugnant to natural
justice. The courts will derogate oral evidence introduced by persons other
than elders, including the evidence of expert witnesses. The courts require
that oral evidence not be influenced by written sources and that the use of
modern language may suggest a contemporary origin. It is evident from the

cases that the courts are defining oral history by what it is not.

PRACTICES, CUSTOM AND TRADITION

As the courts do not distinguish between oral history and oral tradition, they
hold a common view that they are the same and that they consist of
“formalized historical accounts being passed down from generation to
generation by specialists [elders] whose duty it is to recite and transmit them
accurately” (Finnegan 1970:197). The forms of oral history introduced in
the above cases did not fit the special kind cited in the Delgamuukw decision
that would warrant independent consideration by means of the cultural
integrity test, although the Court in Lac La Ronge did interpret the word
“traditions” to be oral traditions as in the cultural integrity test, and in the
Mi’kmaq case the creation story was not challenged but the antiquity of the
Grand Council as the vehicle of its transmission was challenged, which
contributed to less weight being given to the story supporting the Mi’kmaq
claim.

As previously noted, the basis of the cultural integrity test is the phrase,
“practices, customs and traditions.” But what anthropological meaning do
these terms have? The term “practice” has no special anthropological
definition or understanding so that a dictionary definition of “habitual or
customary action or act” will suffice. Its effect after Delgamuukw
(Delgamuukw v. British Columbia 1998:65-67) is that the practice, whether
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feasting, hunting, fishing, gathering, etc., should be demonstrated to have its
origin pre-contact (aboriginal rights) or pre sovereignty (aboriginal title).

Anthropological discourse has generally abandoned the term “custom”
and replaced it with the term “tradition” but this latter term contains mixed
messages, particularly if tradition is examined cross-culturally. Shanklin
(1981) analyzed the meaning and uses of “tradition” in its anthropological
usage and determined that tradition is used as both a passive analytic
construct in theoretical anthropology and as an active indigenous force as
recorded in the ethnographic literature.

If used actively, tradition is subject to change, considered a creative
process and subject to invention. If used passively, tradition is considered a
storage repository. Shanklin (1981:71, 77, 79) concluded that even in its
passive storage form, tradition stores selected traits which are not
necessarily old or even indigenous. In its active use, tradition is used to
obtain goals, rationalize behavior and set legal precedents, which can vary
according to political context.

That cultural traditions and, by association, oral traditions consist of an
element of invention has been demonstrated by Allan Hanson (1989). He
described how Maori “traditional culture” was increasingly recognized to
be more an invention constructed for contemporary purposes than a stable
heritage transmitted from the past. Hanson also noted that anthropologists
often participated in this creative process of tradition. Hanson’s intention
was not to strip away the invented portions of the tradition, but to examine
how these portions acquired authenticity for the culture, including why parts
of traditions are rejected or supplemented.

The definition, understanding, and limitations of the use of the word
“tradition” and its transmission have important consequences for litigation.
It is apparent that the courts would seem to apply oral history as a form of

oral tradition in its passive storage capacity.
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ORAL HISTORY: TOWARD A WORKING MODEL

The interests of the courts are straightforward: to establish whether an
aboriginal right exists and whether it deserves protection. As the cases cited
illustrate, it is crucial that the oral history evidence be presented in a form
that is recognizable to the courts. According to VVon Gernet’s (1996) survey
of the oral history literature, most scholars distinguish between oral history
and oral traditions, but not all do. With the objective of clarifying the
definition of oral history for aboriginal claims purposes, the following
working model is proposed.

Oral evidence can be separated into three discrete types: oral tradition;
oral history; and elder testimony. One of the characteristics distinguishing
among the types is the degree of transmission. For practitioners who use oral
history in aboriginal claims, greater clarification is in order if they are to be
responsive to the literature and the demands of the courts. Since oral history
accounts are ultimately weighed, the types of oral evidence need to be
defined and distinguished.

Oral tradition
Oral tradition is a type of oral source in which a message considered
important to a group, but not witnessed first-hand by the narrator or
performer, is transmitted over generations (LaGrand 1997:75). No living
members of the community experienced these events or saw the original
people (or animals) referred to in the deeds (Henige 1974:106). The message
is often transmitted through a formal, structured, even ritualized, process
involving sacred objects, site-specific myths and totemic entities (see
Vansina 1985:198). Oral tradition can link sacred areas with language, and
illuminate the cultural principles of land relationships (Sutton 1996).

The transmission of tradition is facilitated by good communication

between peoples, frequent social gatherings, and regular reference to the
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presence of large audiences (Finnegan 1970:197; LaGrand 1997:82).
Among peoples speaking Algonquian languages, oral tradition may appear
in creation stories and societies like the Midewiwin, pipe ceremonials,
dances, songs, political organizations and other societies. Narrators and
performers try to stay as close as possible to the original message, often
through the use of mnemonic aids (totems, sacred language, wampum belts,
scrolls, drums, places, pictographs, etc.). The recounting of the oral tradition
emphasizes the continuity of the group over the individual. This is
significant in litigation as the courts have determined that aboriginal rights
descend communally (Delgamuukw v. British Columbial998:25).

The principal value of oral tradition in aboriginal claims is to
demonstrate the communal collective aspect of rights, establish a spiritual
relationship to land, and establish a sense of continuity between the past and

present.

Oral history
Oral history is a type of oral source in which an individual expresses
firsthand experiences in narrative form. It is a subjective account, which is
similar to a spoken autobiography but often treated as a narrative. There is
no formal process of transmission from generation to generation. Through
oral histories people attempt to make sense of the meaning of events
(Cruikshank 1992). Oral history is a transactional event based on
collaboration between narrator and interviewer and concerned with “how
people perceive their roles in the context of historical time” (LaGrand
1997:76). The influence of the listener, collaborator, or interviewer is
always present. As oral history is elicited information, it is subject to the
influence of contemporary social and political situations.

The recording of oral histories is influenced by the relationship of the

interviewer and narrator, the questions asked, and the circumstances leading
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to the acquisition of the oral history (in this case land claim or litigation).
Depending upon how the information is obtained, there can be problems
with bias and leading questions.

The principal value of oral history for aboriginal claims is to establish
the meaning of past events through links between past and present. It can
also assist in community healing, especially if it is part of a compensation

claim.

Elder testimony

Elder testimony is oral testimonial evidence which provides collective
common knowledge about the past obtained through individual
recollections of the past as experienced by eyewitnesses. Elders are persons
who can be both historical witnesses and “tradition bearers” as validated by
the community. Elder testimony is recalled through informal transmission
which does not crystallize into a recitation (Finnegan 1970). The
information derived from elder testimony is closer to primary historical (and
anthropological) evidence than oral tradition or oral history (LaGrand
1997:77). Its source is experiential and behavioral in form as it is acquired
through culturally defined repetition of activities (“practices”) such as
capturing, processing, gathering, distributing, consuming and celebrating. It
is through these practices that appropriate cultural information and structural
values of the group, including kinship, are transmitted. In its collective form
the transmission of elder testimony is sometimes called traditional
knowledge, is vaguely synonymous with ethnography, spans generations
and is not limited to the exchange of information between closely related
peoples. It involves the transfer of appropriate information (and behavior)
to succeeding generations to ensure that core principles of the culture group
are reproduced over time.

The information obtained from elder testimony assumes that memory
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resides not only in “explicit knowledge but also in patterned ways of
thinking and reacting, for the most part unselfconsciously” (Rogers and
Rogers 1982: 168, 169). The principal value of elder testimony is to
establish the primary link between people, principles, knowledge, land and
the past and thereby integrate cultural context into the information cited in
oral traditions and oral histories. Elder testimony should be recognizable to
the court as it corresponds to Wigmore’s (1904:820) category of evidence
called Testimonial Recollection (and used in Delgamuukw as “personal
recollections™), which is evidence based upon observation (knowledge) and
communication (narration).

Based upon the proposed working model, “oral history” as currently
being used by the courts is a misnomer misapplied. As the courts seem
focused on a particular understanding of oral history, it is important to
clarify what oral history is and is not. An initial measure may be to recognize

elders as experts.

ELDERS AS EXPERTS

Although expert evidence from academic and professional anthropologists
has been the principal means of introducing oral evidence, the courts appear
willing to hear from the real experts on aboriginal culture, elders. However,
the courts appear to have a romantic view* of who elders are, other than they
are “old people” and confuse oral tradition with oral history.

It is a reality for many aboriginal communities® that “Indian” pasts are
either unknown, have been rejected, or have been invented for various
reasons. This can be attributed to the effects of the Indian Act,
discrimination, and Indian removal policies, including the residential school
system, and to the fact that not all groups are interested in transmitting oral
history. In some communities, a resurgence in oral history occurred about

1970, when Native history and traditions had “regained respectability”
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(Rogers and Rogers 1982:160). In addition, amendments to the Indian Act,
which had since 1927 prohibited Indian bands from paying lawyers, and the
creation of a newly established land claims process by the federal
government in the 1970s have contributed to an interest in oral history.

As part of the resurgence, “professional elders” have emerged, who
may vary in age and politics but are recognized as community
representatives. In many communities professional elders hold paid political
positions and dispense services from prayers and spiritual advice to dispute
resolution. As aboriginal claims have become a principal agenda of
community level politics, the role of elders has responded to these changes.

As a result of these changes, oral history and elder testimony as defined
in the working model may be the principal forms of oral evidence available.
Oral histories, as described in the working model, are inherently more
subject to change because of influences in the contemporary social and
political situation, and these changes require scrutiny if this form of oral
evidence is to be used in litigation. The value of oral history to the
community and its value as evidence are often confused by anthropologists
because of differing evidentiary standards and purposes (Kew 1993).

One of the sources often quoted by the courts to assist in their decision-
making is Wigmore’s Treatise on the system of evidence at trials at common
law. Wigmore (1904:669) described different kinds of expert capacity,
including an expertise which is obtained through the “ordinary fortunes in
life— the kind of skill in the ordinary use of the senses which is developed
necessarily, in the course of the daily doings, for every mature member of
society.” Wigmore also identified a second type of expert which is the type
commonly known to the court as persons who have some “special and
peculiar experience,” which included “systematic training or scientific
experience, directed deliberately at the acquisition of fitness and involves
the study of a body of knowledge.” According to Wigmore (1904:669) there



124

is no “legal significance” in the distinction between the two types of expert
as “each shades into the other imperceptively.”

If the courts expect elders or “old people” to give evidence, and if the
courts view elders as tradition or culture bearers and historical witnesses, it
would seem, based upon Wigmore’s definitions, that the courts would also

have the scope to validate elders as experts.

EXPECTATIONS POST-DELGAMUUKW

If the Supreme Court’s decision in Delgamuukw created an expectation that
the use of oral history as evidence will be facilitated by the courts or that
oral history stands separate from historical and other evidentiary standards,
then this view requires reconsideration. Whether oral history as evidence
will facilitate the proof of aboriginal rights by any aboriginal community
that seeks recourse to the courts will depend on the quality and type of oral
history, its relationship to other evidence (see Von Gernet 2000), the issue
which requires arbitration, and how the oral evidence has been obtained,
transmitted and presented.

Although the Supreme Court stated that the trial judge had “expected
too much” of oral history (Delgamuukw v. British Columbia 1997:54), at
this point, the only certain expectation is that the Courts expect something
called “oral history” to be introduced in aboriginal litigation. The full
implications of the Delgamuukw decision for oral history will remain

unclear until further decisions come from the courts.

Notes

1. An earlier version of this paper, entitled ‘Delgamuukw: The future of oral
history in land claims,” was presented to the Canadian Anthropological

Society Conference, Toronto, 1998.
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2. Reputation can involve community acknowledgement of public or
general rights (Roness and McNeil 2000: 68).

3. Note that in the Khan case the court took the following position on
hearsay: The hearsay rule has traditionally been regarded as an absolute rule,
subject to various categories of exceptions, such as admissions, dying
declarations, declarations against interest and spontaneous declarations.
While this approach has provided a degree of certainty to the law on hearsay,
it has frequently proved unduly inflexible in dealing with new situations and
new needs in the law. This has resulted in courts in recent years on occasion
adopting a more flexible approach, rooted in the principle and the policy
underlying the hearsay rule rather than the strictures of traditional
exceptions (R. v. Khan 1990).

4. Richard Wagamese (1998) is one of the few Ojibwa writers who have

stated that romanticized Native traditions are harmful to Native identity.

5. As a professional anthropologist who has been involved in aboriginal land
claims issues for over 20 years, the writer has interviewed elders about
aboriginal claims in various Algonquian communities in Ontario,

Saskatchewan and Alberta.
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I: INTRODUCTION

[1] In its amended notice of civil claim, the plaintiffs, Stk’emlupsemc
te Secwepemc Nation (“SSN™), seek, amongst other relief, declarations that
they hold Aboriginal rights and title “to all or part of the Stk’emlupseme te
Secwepemc Territory which is part of Secwepemc Traditional Territory in

the Kamloops region of British Columbia”.

[2] The territory in question, which is comprised of approximately 1.25
million hectares of land near the confluence of the North and South

Thompson Rivers at Kamloops and Savona, British Columbia, also includes
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the Ajax Mine project, which is owned by one of the defendants, KGHM
Ajax Mining Inc. (“KGHM?”). Together with KGHM, the Province of British
Columbia (the “Province”) and the Attorney General of Canada (“Canada”)
are the defendants in this matter (collectively referred to as the
“Defendants™).

[3] The claim for this action was filed in September 2015. No trial date
has been set nor has the number of days of trial been determined. In
November 2017, the parties requested the appointment of a judicial
management and trial judge. This request was not acceded to by the Chief

Justice “given the present number of vacancies on the court” at that time.

[4] This application is brought within the early stages of this
Aboriginal land title claim and raises issues regarding the balance to be
sought between procedures for taking evidence under the British Columbia
Supreme Court Civil Rules [Rules], specifically depositions, and the need to
accommodate non-traditional methods of giving evidence in the Indigenous
context, including the role of interpreters/word spellers and certain Elders
testifying as part of a panel. | am advised by counsel that the issue of panel
or “collective” evidence has yet to be considered by a Canadian court,
although it is somewhat addressed in the Federal Court of Canada Rules of
Court. Furthermore, this issue has been considered in Australia, albeit not

within the context of depositions or the giving of evidence at a trial.
[5] On this application, SSN seeks:

(a) an order in the form of a proposed deposition protocol (the
“Deposition Protocol”) or alternatively, directions on the process

for taking depositions in this proceeding;

(b) directions addressing the process in which deposition evidence

is taken, particularly for two central disputed issues:
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refined
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e whether certain SSN Elders may be deposed with the
assistance of a “word speller” and/or interpreter to
translate from Secwepemctsin (Secwepemc dialect) to
English, and the limitations on what the word speller’s

role is; and

e whether certain SSN Elders may be deposed as a panel in
accordance with their traditional customs and practices
and what evidence individual members of the panel may

give.

Both prior to and during the hearing of this application, the parties

their positions and agreed on certain matters, but the court’s

intervention is still required with respect to:

[7]

(a) whether a blanket Deposition Protocol is appropriate at this
stage of the proceedings;

(b) the role of the interpreter/word speller, which is raised by the

deposition of Elder Christine Simon; and

(c) whether the evidence of Elder Delores Jules can be taken as
part of a panel including Elder Loretta Seymour and their
daughters, with all four of the women’s testimony constituting the

“collective” evidence.
For the reasons that follow, | have concluded that:

(a) while the parties have agreed to certain elements of a
Deposition Protocol, unless the terms are also agreed to by the
parties, it is premature for the court to order additional terms to
constitute the “blanket protocol”, as these terms could apply to

witnesses who have not yet been identified;
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(b) the interpreter/word speller’s Affirmation or Oath shall be in
the form of instructions proposed by the Province in the draft

referred to below;

(c) Ms. Jules’ deposition evidence may be given as part of a panel
and constitute collective evidence in the form of the order
proposed by Canada in the draft below. The admissibility of this

evidence shall be determined by the trial judge.

I1: BACKGROUND

[8] The factual background to the application is not significantly in

dispute. What follows is largely excerpted from SSN’s written argument.

[9] SSN intends to rely on oral history evidence at trial, citing William
et al. v. British Columbia et al., 2004 BCSC 148 [William] as authority. In
particular, SSN submits that its Stsq’ey’ (Indigenous law), which reflect
Secwepemc spirituality and SSN’s connection to its Territory, support its
claim to Aboriginal title. William cites Delgamuukw v. British Columbia,
[1997] 3 S.C.R. 1010 and Mitchell v. M.N.R., 2001 SCC 33 for the
proposition that the admissibility of oral history and traditions will be

determined by the trial judge on a case-by-case basis.
[10] As pleaded by SSN:

(a) The Stsq’ey’ comprise the experiences of Secwepemc

ancestors on the land.

(b) The Stsq’ey" are written in physical markings on the land and

told in Secwepemc stories.
(c) These Stsq’ey’ are integral to SSN’s claim to Aboriginal title.

[11] In William at para. 21, Justice Vickers outlines three categories of
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oral history evidence. The first, “creation stories”, involves spiritual stories
or legends which explain certain landmarks or the nature of particular
animals and their relationship with the communities. The second involves
stories that require the relating of genealogy. The final category involves
witnesses telling stories of past practices, events, customs or traditions. For
all three categories of oral history evidence, Vickers J. states that hearsay
evidence may be necessary to tender evidence where the original witnesses
are no longer alive, or, with respect to the second category, if the descendant
of a person or the tracing of family lines is relevant to an issue before the

court.

[12] SSN anticipates that the deposition evidence of its Elders will fall
within similar categories as those articulated in William. SSN submits that
its members can credibly and reliably give necessary and relevant oral
history evidence in this proceeding. SSN intends to tender this evidence by
way of deposition, as many Elders are in poor health and cannot be
reasonably expected to travel to attend a future trial. It is also uncertain

whether the Elders will live long enough to attend a trial.

[13] On May 31, 2018, SSN proposed to adduce the Stsq’ey’ and other
relevant oral history evidence of the first round of Elders: Christine Simon,
Delores Jules, Cecilia Peters, and Martha Simpson. These Elders will
require an interpreter or “word speller” for their testimony, as many of
whom only speak Secwepemctsin (the language of the Secwepemc). As
noted by counsel for SSN, there are no certified translators for the
Secwepemc language in British Columbia and many words in
Secwepemctsin cannot be directly translated into English. The role of a
“word speller” is to provide an English translation and to help the English
speaker understand the meaning of the Elder’s story. As such, SSN seeks to

have an interpreter/word speller attend the depositions as a translator.
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[14] Further, SSN’s customs for truth telling and the intergenerational
transmission of oral history and knowledge dictate that oral histories are
told in groups, rather than by individuals. Accordingly, SSN has proposed
to adduce the Stsq’ey’ and other relevant oral history evidence of Elder
Loretta Seymour, Ms. Seymour’s daughter Colleen Seymour, Elder Delores
Jules, and Councillor Jeanette Jules — Delores Jules’ daughter. Allowing
these four women to provide deposition oral history evidence in a panel
format would accord with SSN’s customs and accommodate the Elders’

needs during a deposition.

[15] Counsel have unsuccessfully attempted to reach an agreement on
the procedure for admitting and using the oral history deposition evidence

from the Elders which included a revised protocol.

I1l: THE DEPOSITION PROTOCOL
A: The Legal Framework

[16] Rules 7-8(1)-(3) in the Rules provide when depositions may take

place:

Examination of person

(1) By consent of the parties of record or by order of the court, a person
may be examined on oath before or during trial in order that the record of
the examination may be available to be tendered as evidence at the trial.

Examination of person

(2) An examination under subrule (1) may be conducted before an
official reporter or any other person as the court may direct.

Grounds for order

(8) In determining whether to exercise its discretion to order an
examination under subrule (1), the court must take into account:

(a) the convenience of the person sought to be examined;

(b) the possibility that the person may be unavailable to testify
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at the trial by reason of death, infirmity, sickness or absence;

(c) the possibility that the person will be beyond the jurisdiction
of the court at the time of the trial:

(d) the possibility and desirability of having the person testify at
trial by video conferencing or other electronic means, and

(e) the expense of bringing the person to the trial.

Rules 12-5(40)-(45) provide for the use of deposition evidence at

Use of deposition evidence

(40)A transcript or video recording of a deposition under Rule 7-8 may
be given in evidence at the trial by any party and, even though the
deposition of a witness has or may be given in evidence, the witness may
be called to testify orally at the trial.

Use of videotape or film

(41) 1f a video recording of a deposition is given in evidence under
subrule (40) of this rule, a transcript of the deposition may also be
given.

Certified transcript

(42) If a transcript of a deposition is certified as an accurate transcription
by the person taking the deposition, the transcript may be tendered in
evidence without proof of the signature of that person.

Video recording of deposition evidence

(43) A video recording of a deposition may be tendered in evidence
without proof of its accuracy or completeness, but the court may order an
investigation to verify the accuracy or completeness of the video
recording.

Video recording of evidence becomes exhibit

(44) A video recording of a deposition tendered in evidence becomes an
exhibit at the trial.

Deposition to be given in full
(4.5) If atranscript or video recording of a deposition is given in evidence,
(a) subrule (56) applies, and

(b) the deposition must be presented in full, unless otherwise
agreed by the parties or ordered by the court.
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[18] Generally, the party applying for deposition evidence bears the
burden of departing from the normal rule that evidence be given viva voce:
Williams v. Fraser (1925), 35 B.C.R. 481 (C.A.) at p. 483; Byer v. Mills,
2011 BCSC 158.

B: The Parties’ Positions

[19] SSN argues that the Rules, including Rules 7-8 and 12-5, do not
provide guidance on the points of disagreement between the parties with
respect to the Deposition Protocol. However, the Rules do not preclude the

court from providing necessary directions.

[20]  SSN submits that the establishment of a blanket protocol for all
deponents would not unduly prejudice the Defendants who will still be able
to review any of the deponents proposed by SSN and object to an individual
deponents in accordance with the Deposition Protocol. According to SSN,
not having a procedure or protocol in place risks that the proceeding will
become unduly complicated and prolonged by preliminary objections and
interlocutory applications for each deponent. Further, there is a risk that after
the depositions are taken from the Elders, the Defendants could raise
objections that would prejudice the SSN from relying on the deposition
evidence at trial. Accordingly, it is important to acquire directions prior to

the parties embarking on a process that could involve multiple depositions.

[21] The Province and KGHM have never opposed the use of
depositions for Elders who are of advanced age and/or in ill health, or those
who may otherwise be unavailable for trial. However, they submit that
SSN’s proposed protocol would apply to witnesses that have yet to be
identified, and point to the fact that SSN has only provided the names and
justification for two witnesses. They say that a protocol already exists, being
the Rules, and point to the fact that the relevant sub-rules refer to the

deposition of “the person” to be examined, and not “persons” or a “panel of
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persons”.

[22] Canada does not oppose SSN’s proposed Deposition Protocol, but
sees no reason why both a Deposition Protocol and individual consent
orders for each deponent are necessary. It argues that either consent orders
should be agreed to for each witness, or that there should be a blanket
protocol with individual consent orders only as needed.

C: Discussion

[23] I will not repeat the terms of the Deposition Protocol that the
parties agree to, which covers what | would deem as non-controversial or

“boilerplate” matters, such as:
e thetiming of production of documents and will-say statements;

e where depositions are to be held and that they are to be

videotaped; and

¢ that witnesses who are deposed may nonetheless give evidence
at the trial.

[24] The parties disagree on whether there should be a form of consent
order that will establish a practice for the depositions and/or the need for
individual consent orders, failing which an application would have to be

made.

[25] First of all, | agree with SSN that | have the discretion to order
terms where the parties are unable to agree on the manner in which a
deposition is to occur. However, given the early stages of the proceedings, |
conclude that it is premature to place the Defendants in the position where
they must apply to modify the Deposition Protocol. The burden is on SSN
to satisfy this Court that an exception to the normal rule that witnesses

should testify in person should apply.
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[26] As the depositions and examinations for discovery occur in greater
numbers, | suspect that counsel, who are all very experienced in this type of
litigation, will likely be able to resolve issues that may arise with a given
witness. However, as the onus is on SSN, the Defendants should not have
to satisfy this Court as to the terms of a particular disposition, particularly

when the identity of the witness is unknown.

[27] Accordingly, | order that absent a consent order relating to a
specific witness, the parties must bring an application with respect to that
witness. However, | will grant leave to SSN to renew an application for a
blanket Deposition Protocol once there is a “sample size” of at least five
witnesses who have been deposed. By that time, this Court will be in a better
position to assess, taking into account consent orders or otherwise, whether
a blanket Deposition Protocol would then be in the best interests of and
promote efficiency in the trial management process. In addition, the orders
| propose to make with respect to word spellers/interpreters and the
panel/collective evidence will also have been specifically applied. This Court
will then be in a better position to consider whether those orders, to the
extent the parties disagree, should be included in a blanket Deposition

Protocol.

IV: DEPOSITION EVIDENCE WITH A WORD SPELLER AND/OR
INTERPRETER

A: Background

[28] Word spellers and interpreters have, by consent, been used in prior

Aboriginal rights and title cases, such as the Haida proceedings.

[29] Mr. Darcy Deneault is the proposed interpreter/word speller for the
deposition of Elder Christine Simon. Initially, it was SSN’s position that Mr.
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Deneault’s role  would be limited to translating from Secwepemctsin to

English.

[30] I note that the parties appear, at times, to use the term “translator”
and “interpreter” interchangeably. In this portion of these reasons | shall

refer to “interpreter/word speller”.

[31] On October 3, 2018, Mr. Deneault swore an affidavit in which he
sets out his background and involvement with Skeetchestn Indian Band and
the Secwepemctsin language. The affidavit also includes the following

statements:

e | am a word speller, sun dancer, keeper of the pipe, eagle whistle carrier,
and | conduct sweat lodge ceremonies and smudging;

e | have learned my family’s and community’s oral history from Elders, other
relative and members of the Secwépemc community. Oral history in my
Secwépemc community was passed to me by various Elders who spoke to
me about it and took me out on the Territory to show me the stories;

o there are some oral histories that belong to family groups and other stories
that belong to the Secwépemc community as a whole;

e the meaning of Secwépemc stories about the past is almost never self-
evident. More than merely giving “facts” of “events” the stories operate on
multiple levels. The stories” moral and social messages require careful
explanation, and the messages may vary with context, with the storyteller
and with the audience. Importantly, the meaning required knowledge of the
Secwépemc language and the ways that past Secwépemc people
communicated knowledge;

e a word speller generally has two roles with respect to the telling of oral
histories which are traditionally told in Secwépemctsin. The first is to
provide an English translation of the Elder’s story while it is being told to
an English speaker and to help the English speaker understand the meaning

of the Elders’ story;
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e asaword speller it is my job to not only decipher the language, but also to
assist the listener in understating the story from the Elder’s perspective. In
carrying out this duty, I may ask questions to invite Elders to clarify words

and to explain meanings, contexts, and connections within the language.”
[emphasis added.]

[32] The issue therefore arises regarding whether Mr. Deneault should
be permitted to ask questions and/or the degree to which he should be

permitted to assist the deponent tell her story.
B: The Legal Framework

[33] Rule 7-8 does not provide guidance on the use of an
interpreter/word speller where deponents speak languages for which there

are no certified translators.

[34] According to SSN, the Federal Court Practice Guidelines for
Aboriginal Law Proceedings [Guidelines] suggest that a translator who is
not certified as a legal interpreter may be appointed in circumstances where
there are no certified interpreters for the language of the Indigenous group

in question. SSN submits that Guidelines further explain that (at p. 34):

The Aboriginal perspective derives much from the Aboriginal language.
Interpretation that is both accurate and effective is essential. The party calling
the Elder to testify should address the need for interpretation and propose the

manner in which the interpretation is to be carried out.

e simultaneous interpretation is likely the most efficient method of entering
lengthy Elder testimony in the native tongue. Sequential interpretation may

suffice where the Elder narratives are not long.

e elders may be willing to testify in English or French even if their command
of the language is limited. An interpreter should be available to assist if
they need to better express themselves in their own language. In such cases,

it is best to first interpret the questions put to the Elder, so they have a clear
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understanding of the question they are asked to answer. Where Elders
choose to testify principally in English or French, they may still use
individual terms in their native tongue for specific places or ideas. A

glossary of Aboriginal terms should be provided to the court reporter.

e under the rules, the party calling a witness provides for the interpreter.
Parties may have their own interpreters to assist counsel whose
interpretations are not part of the record. In some cases, the Court may
wish to appoint interpreters with apportionment of interpretation costs. The
Court may require an orientation for interpreters touching on the approach
to interpretation (word for word or sense of), duty to interpret accurately,

court procedure, and legal language.
C: The Parties’ Positions

[35] The issue therefore arises regarding whether Mr. Deneault should
be permitted to ask questions and/or the degree to which he should be

permitted to assist the deponent tell her story.

[36] The Defendants are not opposed to the use of interpreters/word
spellers at the depositions, but the dispute relates to the role that the word
spellers/interpreters should be permitted to play in their interactions with
the deponents. Particularly, the parties disagree on the parameters of the

words “permitted to assist”.

[37] KGHM, supported by the Province, seeks an order limiting the role
of interpreters/word spellers to translating words verbatim. This position is
based on Mr. Deneault’s affidavit where he deposed that his role will go
well beyond that of an interpreter as contemplated in the Rules, particularly
R. 7-8(3). Mr. Deneault indicated that he intends to give evidence “to
explain meanings, contexts, and connections within the language” and also
may elicit further explanation from the witness when required. According

to Mr. Deneault’s affidavit, he will provide “careful explanation”.
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[38] KGHM supports the Province’s suggested wording which it
submits is required “to preserve the impartiality of the process” in its form
of order that the translation be done “without embellishment, omission,
explanation, or expression of opinion”. It also opposes giving additional
witnesses, beyond the deponent, licence to clarify, elaborate, or discuss the
meaning of certain stories at a deposition. According to KGHM, the
Guidelines, as cited by SSN, contemplate evidence that is presented at trial,

not by deposition.

[39] Canada does not object to interpreters/word spellers being present at
depositions, but submits that these individuals should not be permitted to
provide their own interpretations of the meaning of an oral history, as this
would constitute giving evidence when the interpreter/word speller is not a
witness. Canada highlights concerns regarding lengthy side conversations
between the word speller and an Elder which the trial judge will not be able
to understand. Further, Canada does not object to an interpreter/word speller
seeking clarification or asking additional questions of the deponent, so long

as they ask permission and if the parties consent.

[40] SSN’s response to Canada's proposal, as outlined by Chief Ron
Ignace’s affidavit, is that it can be difficult to apply Western systems of
translation to the translation of Indigenous knowledge, as the evidence
giving process is foreign and unfamiliar to Elders. The key concern ought
to be ensuring that the Elder understands what is being asked and that his or
her response is accurately recorded. SSN points to Chief Ignace’s
observations that during the review for the Ajax Mine project, the Elders
often required assistance in understanding the questions asked, including
providing context, or explaining meanings and connections within the

language.

[41] SSN further notes that the efficiencies to be derived from
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excluding the exchanges between the interpreter/word speller and the
deponent will not prejudice any of the parties, as all of the interactions will
be recorded. The evidence should be considered without superimposing
peremptory challenges or further constraints in anticipation of hypothetical
objections. If objections arise, the Defendants can bring them to the court

for proper determination.
D: Discussion

[42] In considering this issue, | have taken into account the authorities
referred to below, and the court’s role in balancing the unique nature of

Aboriginal rights and title claims with the traditional rules of evidence.

[43] It is important to distinguish between the interpreter/word speller’s
role as such and if he/she were a witness in their own right, which is a
distinct possibility, if not a certainty, in this proceeding. The terms of the
order should make it clear that, when performing the interpreter/word speller

role, evidence should not be given to supplement that of the deponent.

[44] | agree with the Province’s proposed wording being that the
deposition order for Ms. Simon should provide that the interpreter/word
speller “faithfully and accurately reproduce the speaker’s message in the
closest natural equivalent of the listener’s language, primarily in terms of
meaning and secondarily in terms of style, without embellishment,

omission, explanation, or expression of opinion”.

[45] However, | also agree with Canada’s position that the
interpreter/word speller should be permitted to ask additional questions of
the Elder for clarifications of the meanings of a given answer. | also agree
with Canada that the word speller or interpreter should ask permission to

seek clarification, and only do so if the parties consent.

[46] This approach properly addresses some of the concerns expressed
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by Chief Ignace regarding Western systems of translation being applied to
the evidence giving process in the Indigenous context. | note that the
practice before regulatory bodies is of little assistance since depositions are
not conducted in the presence of the trier of fact and the rules of evidence
are often more relaxed than they would be in a trial.

[47] The ability of the interpreter/word speller to ask the deponent questions
to clarify her or his answer should not prejudice the Defendants because the
entire exchange will be both videotaped and transcribed. To the extent the
Defendants take objection to certain interactions between the
interpreter/word speller and the witness, these objections should be made
with an application then being brought either prior to or at the trial when

the evidence is sought to be admitted.

V: PANEL EVIDENCE

A: The Legal Framework
[48] It is helpful in these reasons to set out certain of the often cited
comments of Chief Justice McLachlin in Mitchell regarding the basic
principles of the law of evidence as it applies to Aboriginal claims; that is
because they provide the necessary context in which this particular question

should be considered.

[27] Aboriginal right claims give rise to unique and inherent evidentiary
difficulties. Claimants are called upon to demonstrate features of their pre-
contact society, across a gulf of centuries and without the aid of written
records. Recognizing these difficulties, this Court has cautioned that the rights
protected under s. 35(1) should not be rendered illusory by imposing an
impossible burden of proof on those claiming this protection (Simon v. The
Queen, [1985] 2 S.C.R. 387, at p. 408). Thus in Van der Peet, supra, the
majority of this Court stated that "a court should approach the rules of
evidence, and interpret the evidence that exists, with a consciousness of the
special nature of aboriginal claims, and of the evidentiary difficulties in
proving a right which originates in times where there were no written records
of the practices, customs and traditions engaged in" (para. 68).
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[28] This guideline applies both to the admissibility of evidence and weighing
of aboriginal oral history (Van der Peet, supra; Delgamuukw, supra, at para.
82).

[49] At paras. 29-34, the Court commented on the admissibility of

evidence and the use of oral history evidence in aboriginal rights claims:

[29] Courts render decisions on the basis of evidence. This fundamental
principle applies to aboriginal claims as much as to any other claim. Van der
Peet and Delgamuukw affirm the continued applicability of the rules of
evidence, while cautioning that these rules must be applied flexibly, in a
manner commensurate with the inherent difficulties posed by such claims and
the promise of reconciliation embodied in s. 35(1). This flexible application of
the rules of evidence permits, for example, the admissibility of evidence of
post-contact activities to prove continuity with pre-contact practices, customs
and traditions (Van der Peet, supra, at para. 62) and the meaningful
consideration of various forms of oral history (Delgamuukw, supra).

[30] The flexible adaptation of traditional rules of evidence to the challenge of
doing justice in aboriginal claims is but an application of the time-honoured
principle that the rules of evidence are not “cast in stone, nor are they enacted
in a vacuum™ (R. v. Levogiannis, [1993] 4 S.C.R. 475, at p. 487).

Rather, they are animated by broad, flexible principles, applied purposively to
promote truth-finding and fairness. The rules of evidence should facilitate
justice, not stand in its way. Underlying the diverse rules on the admissibility
of evidence are three simple ideas. First, the evidence must be useful in the
sense of tending to prove a fact relevant to the issues in the case. Second, the
evidence must be reasonably reliable; unreliable evidence may hinder the
search for the truth more than help it. Third, even useful and reasonably reliable
evidence may be excluded in the discretion of the trial judge if its probative
value is overshadowed by its potential for prejudice.

[31] In Delgamuukw, mindful of these principles, the majority of this Court
held that the rules of evidence must be adapted to accommodate oral histories,
but did not mandate the blanket admissibility of such evidence or the weight it
should be accorded by the trier of fact; rather, it emphasized that admissibility
must be determined on a case-by-case basis (para. 87). Oral histories are
admissible as evidence where they are both useful and reasonably reliable,
subject always to the exclusionary discretion of the trial judge.

[32] Aboriginal oral histories may meet the test of usefulness on two grounds.
First, they may offer evidence of ancestral practices and their significance that
would not otherwise be available. No other means of obtaining the same
evidence may exist, given the absence of contemporaneous records. Second,
oral histories may provide the aboriginal perspective on the right claimed.
Without such evidence, it might be impossible to gain a true picture of the
aboriginal practice relied on or its significance to the society in question.
Determining what practices existed, and distinguishing central, defining
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features of a culture from traits that are marginal or peripheral, is no easy task
at a remove of 400 years. Cultural identity is a subjective matter and not easily
discerned: see R. L. Barsh and J. Y. Henderson, "The Supreme Court's Van
der Peet Trilogy: Naive Imperialism and Ropes of Sand" (1997), 42 McGill
L.J. 993, at p. 1000, and J. Woodward, Native Law (loose-leaf), at p. 137. Also
see Sparrow, supra, at p. 1103; Delgamuukw, supra, at paras. 82-87, and J.
Borrows, "The Trickster: Integral to a Distinctive Culture” (1997), 8
Constitutional Forum 27.

[33] The second factor that must be considered in determining the admissibility
of evidence in aboriginal cases is reliability: does the witness represent a
reasonably reliable source of the particular people's history? The trial judge
need not go so far as to find a special guarantee of reliability.

However, inquiries as to the witness's ability to know and testify to orally
transmitted aboriginal traditions and history may be appropriate both on the
question of admissibility and the weight to be assigned the evidence if
admitted.

[34] In determining the usefulness and reliability of oral histories, judges must
resist facile assumptions based on Eurocentric traditions of gathering and
passing on historical facts and traditions. Oral histories reflect the distinctive
perspectives and cultures of the communities from which they originate and
should not be discounted simply because they do not conform to the
expectations of the non-aboriginal perspective. Thus, Delgamuukw cautions
against facilely rejecting oral histories simply because they do not convey
"historical" truth, contain elements that may be classified as mythology, lack
precise detail, embody material tangential to the judicial process, or are
confined to the community whose history is being recounted.

See also: William et al. v. British Columbia, 2004 BCSC 148 at paras. 10-25.

[50] The Guidelines provide that a panel format for oral history

testimony may be appropriate in certain circumstances (at p. 36):

An Elder may wish to testify in the presence of other Elders or in the presence
of the community in accordance with their custom for truth telling. Elders may
also prefer to testify as a panel or have someone accompany them while they

testify.

Elders may also wish to testify in a traditional manner for which oral histories
are transmitted or in a specific forum or setting such as on the land or in a circle
setting.

[Emphasis added.]

[51]  The Federal Court further provides that (Guidelines at p. 30):

Reconciliation requires the courts to find ways of making its rules of procedure
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relevant to the Aboriginal perspective without losing sight of the principles of
fairness, truth-seeking and justice. This can be accomplished by adopting an
approach rooted in respect and dignity. One way to show respect and enable
Aboriginal witnesses to be heard is to have regard for Aboriginal ceremony
and protocols.

[52] According to SSN, the Australian Federal Court Rules 2011 (Cth),
2011/134, specifically Rule 34.125, allow for evidence of Indigenous

witnesses to be given asa group or in consultation with others:

Rule 34.125: a party may apply to the Court for an Order that the Court receive
into evidence statements from a group of witnesses, or a statement from a
witness after that witness has consulted with other persons.

[53] Risk v. Quall, [2001] FCA 5, a decision of the Federal Court of
Australia, involved an application for pre-trial directions regarding the
manner in which certain evidence would be adduced during the course of
an Aboriginal title claim. Having first identified that the evidence in group
“cannot be taken as a matter of course” (at p. 2) and that its availability “is
dependent upon it first being established that it is in the interests of justice

to do so”, the court concluded (at para. 8):

I can foresee, in particular, the likelihood that during site evidence the
applicants might be able to explain and justify why group evidence should be
received or why a particular witness might have a need to consult with others
before answering certain questions. However the recognition of these
possibilities cannot be translated into pre-trial orders of the blanket nature that
are presently sought by the applicants. | decline therefore, at this stage, to make
orders that are sought in pars 4 and 5 of the notice of motion.

[Emphasis added]

[54] In Harrington-Smith v. Western Australia,121 FCR 82 (2002), the
Australian Federal Court noted some of the practical difficulties and
considerations with group evidence:

e the interests of justice require that “the Court be able to understand

the extent of each witness” own knowledge and recollection in the
usual way, without the contamination of consultation” (at para. 23);

o the law in Australia, based on the country’s Evidence Act, is that the
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evidence cannot belong to the “panel”, even in the case of a “group
of witnesses”. The statement of each member of the group who is
to testify as a witness, that is, under oath or on affirmation, is
identified and attributed to that witness, even though he or she has
been permitted first to consult with another member or other
members of the group (at para. 26);

o the “Court might permit” counsel for the party to ask questions of
any panel member they choose and “the cross-examiner should be
allowed to question each witness to conclusion in the usual way, or,
apparently, to do as the examiner-in-chief has done, at the cross-
examiner’s option” (at para. 27); and

o furthermore, “where the Court allows consultation, the person
consulted is not, by reason of having been consulted, a witness and
is therefore not required to be sworn” (at para. 27).

[Emphasis added.]
B: The Parties’ Positions

[55] Due to the novel nature of this issue, | intend to set out the parties’
positions in some detail, as they have assisted me in identifying many of the
practical considerations and factors which | should take into account in

formulating my reasons.
[56] SSN seeks the following order:

The Plaintiffs may depose witnesses in groups as a panel and tender their
evidence collectively. Nothing in these terms precludes a panel member

from testifying at trial.

[57] SSN’s submits that the taking of group evidence “will right a
historical wrong” and that requiring evidence to be individual in nature is
contrary to the historical manner in which Indigenous peoples give their
history and pass it on to their descendants. The fact that the witnesses are
providing concurrent evidence should not, in the absence of an exclusionary
rule, prevent Elders from giving testimony in this manner. Accordingly,

allowing SSN to present Ms. Delores Jules as part of a panel with Loretta
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Seymour, Jeanette Jules and Colleen Seymour to provide oral history
deposition evidence would achieve a proper balance between the unique
evidentiary concerns in Aboriginal claims and the rules of evidence and

procedure.

[58] While conceding that there is no rule that addresses this issue and
no guideline similar to that in the Guidelines or the Australian Federal Court
Rules, SSN argues that this Court, exercising its inherent jurisdiction and
using the Guidelines as, just that, a guide, should permit this form of

evidence since it would not be contravening any existing statutory provision.

[59] By exercising its inherent jurisdiction to set a protocol for the
admission and use of deposition evidence, this Court will facilitate the just,
speedy, and inexpensive determination of the issues in this case, consistent
with the objective of the Rules. The alternative would be to prejudice SSN’s
ability to give Elder testimony in accordance with traditional customs and

practices.

[60] SSN points to the fact that panel evidence also takes place at
various tribunals and boards for the giving of evidence, such as the National

Energy Board.

[61] KGHM’s position, supported by the Province, is that the Rules do
not provide for panel evidence and that “flexibility should be found within
the existing Rules of Court and not apart from them”. KGHM notes that
SSN’s examples of administrative tribunals are not applicable in this case,
given that there is no evidence (or suggestion) that administrative tribunals
follow such practice in advance of a hearing and in the absence of the

oversight provided by the hearing panel/trial judge.

[62] Furthermore, KGHM notes that the Guidelines clearly contemplate

the evidence being given at trial in the presence of the trier of fact, and it
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points to the following references (Guidelines at p. 36):

e an Elder testifying “in the presence of other Elders or in the
presence of the community in accordance with their custom for

truth telling”; and

e that Elders may prefer to “have someone accompany them while
they testify”.

[63] KGHM’s position is that the Guidelines emphasize someone being
present to accompany the Elder, but do not account for the accompanying
person also giving evidence and providing explanations as to the meaning

of the Elder’s testimony, as proposed by SSN.

[64] Canada, while emphasizing that panel evidence is a significant
departure from one of the foundational aspects of the law of evidence,
submits that “if this exceptional request is to be granted, it should be
carefully considered on a witness by witness basis, and appropriate
limitations must be set out”. Canada specifically opposes SSN’s broad
order, arguing that SSN should not be given “free reign” to tender evidence

in groups whenever it chooses.

[65] Canada notes that evidence given by the Elders should be
approached with sensitivity. Based on Ms. Jules' affidavit, Canada agrees
that limited specific evidence could be heard from the panel in relation to a
specific deponent. It does not agree to a blanket order allowing the SSN to
call group evidence for any witness it chooses, without appropriate evidence
to support the need for it. It notes the affidavit evidence of Chief Ignace,
which is to the effect that group evidence is part of both oral traditions and
oral histories, but emphasizes that he does not say that the testimony must
be provided that way. Accordingly, there is no need to justify SSN’s

proposed departure from conventional practice.
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[66] Canada argues that if panel evidence is to be permitted, appropriate
restrictions must be placed on the type of evidence to be provided and the
procedure to be followed, and raises the following points:

o if any panel member can answer any question, it will be difficult
for the parties, and ultimately the trial judge, to follow the evidence

and make factual determinations;

e in determining the reliability of the evidence, the trial judge may
find one panel member to be more knowledgeable than another.
Having multiple witnesses makes it difficult to separate the
evidence that comes from a knowledgeable witness as opposed to
a less knowledgeable one. The trial judge will have to parse out,
line by line, which statements to give more or less weight to. Given
that Aboriginal title claims produce an enormous volume of
evidence, this would make the trial judge's task extremely
difficult;

e the purpose of deposition evidence in the circumstances of this
proceeding is to take evidence of elderly witnesses or those who
may be ill in advance of trial. Without restrictions, there is a danger
that a younger person, who may not meet the requirements of R.
7-8, could take over and become the primary witness on the panel,

which defeats the purpose of deposition evidence.

[67] According to Canada, what SSN seeks is far too broad and not
justified within the context of the evidentiary record on this application.

Canada proposes that:

(a) Ms. Jules may provide deposition evidence in a traditional
manner as a panel accompanied by Loretta Seymour, Jeannette

Jules and Colleen Seymour (the “Panel”);
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(b) all members of the Panel shall swear an oath to tell the truth,
and if applicable, swear to provide translation and word spelling

to the best of their abilities;

(c) deposition evidence from Loretta Seymour, Jeanette Jules and
Colleen Seymour should be limited to assisting in telling oral
traditions (stsptekwll, or stories set in ancient times) in accordance
with their communities' traditions, and providing translation and

word spelling as needed:;

(d) in respect to the evidence provided on telling oral traditions
(stsptekwll, or stories set in ancient times), the parties may cross-
examine a particular member of the panel, and the question shall
be answered only by the person or persons to whom the question

is directed;

(e) in respect to any evidence Delores Jules may give in relation
to additional matters relevant to the claim being advanced, the
parties will direct their questions only to Delores Jules and only

Delores Jules may answer those questions;

(f) nothing in these terms precludes Loretta Seymour, Jeannette

Jules or Colleen Seymour from testifying at trial; and

(g) nothing in these terms limit the parties' right to object at trial
under R. 12- 5(56).

[68] In response, SSN submits that these suggested restrictions are
unnecessary because any objections will be noted on the record and

submissions should be made in that regard at the trial.
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C: Discussion

[69] | start by noting that the court must balance the relevant and
appropriate rules of evidence and procedure which have developed over
many years while also recognizing the unique traditional manner that
Indigenous peoples give their evidence, as highlighted by the Supreme Court
of Canada in Mitchell.

[70] I have concluded that it is a natural and logical development from
what was stated in William and Mitchell to permit, when justified by the
circumstances, panel evidence in Aboriginal rights and title proceedings.
Specifically, there is no principled reason, in my view, why the same
flexibility pertaining to the giving of evidence should not also apply to
guestions of procedure, in particular on this application, depositions and R.
7-8. | reach this conclusion despite there being no specific provision in the
Rules which provides for group or panel evidence. However, there is no rule
of evidence or procedure or statutory provision which specifically excludes

this form of evidence.

[71] As stated by R. 1-3, the objective of the Rules is to secure the just,
speedy and inexpensive determination of every proceeding on its merits.
KGHM, while opposing the proposed panel evidence, submits that
“flexibility should be found within the existing Rules of Court and not apart
from them”, but it does not provide any practical suggestions as to how this

“flexibility” could be achieved in Ms. Jules’ circumstances.

[72] In my view, the fact this application concerns deposition evidence,
as opposed to evidence led at trial, is a cogent example as to why a blanket
deposition protocol as sought by SSN is inappropriate in this case. This issue
reinforces the need for the question to be considered on a witness-by-witness
basis in light of the evidentiary record before the court at the time the

application for deposition evidence is sought. The trial judge is in a very
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different position if she/he is faced with panel evidence being given before
her/him and when it is sought to be adduced by deposition by means of
transcripts and videotapes.

[73] During a trial, the trial judge has the ability to make rulings as the
evidence unfolds after hearing from counsel if there is objection. This is
required to prevent the “contamination” referred to in Harrington-Smith.
On the other hand, following a deposition, the deponent may be deceased
or in such ill health, that attendance at trial is impossible. In that situation,
the trial judge has no ability to give rulings as the evidence is being given,
and is essentially restricted, after hearing submissions, from admitting all or
part of the evidence or redacting portions of the deposition record which is
sought to be adduced into evidence. This difference accentuates the need for
the order permitting the deposition evidence to be as specific as possible with

the goal of minimizing “contamination”.

[74]  What may occur in certain regulatory hearings is, at best, of limited
assistance, as there does not appear to be any acknowledged practice.
Furthermore, as noted by KGHM, to the extent that panel evidence has been
permitted, it has occurred at the hearing itself, as opposed to beforehand.

[75] What SSN proposes is essentially what the Australian Federal
Court declined to order in the two cases | have referred to, Harrington-Smith
and Risk v. Quall, being an open ended process.

[76] In my view, the process should only permit evidence which can
clearly be attributable to an individual witness while being given in a group
format. Since this is the first order of such a nature to be made, a cautious
approach must be taken to limit the order in its application. What actually
transpires at the deposition may warrant a broadening of what is necessary
and appropriate in future applications or, for that matter, result in a more

restrictive approach.
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[77] Within this context, | consider Canada’s approach to be a
reasonable balancing of Indigenous customs with conventional trial
practice, evidence and procedure. After all, the plaintiff in Aboriginal title
and rights cases is the collective, with the form of proceeding often being a
representative action brought pursuant to R. 20-3 of the Rules. In the
circumstances of this application, the deposition “collective” evidence is

being obtained in order to be led at trial on behalf of the collective.

[78] From a practical perspective, if a party adverse in interest objects,
then an application could be made prior to trial, since the deposition could
be continued, if required, depending on the ruling provided while the
deponent were still able to give the evidence. However, | emphasize that the
trial judge will have the final decision making authority while exercising
her/his gatekeeper function regarding what portion of the deposition

evidence will form part of the evidentiary record at the trial.

[79] Accordingly, | order that Elder Delores Jules may provide
deposition evidence as a panel in the presence of and accompanied by
Loretta Seymour, Jeannette Jules and Colleen Seymour. This evidence will
be taken in accordance with Canada’s proposal which is referred to above at

para. 67.

VI: CONCLUSIONS
[80] In conclusion, I make the following orders:

a) | decline to order blanket Deposition Protocol that will apply
to future witnesses in these proceedings. Instead, | order that
absent a consent order relating to a specific witness, the parties
must bring an application with respect to that witness. | grant

SSN leave to renew an application for a blanket protocol once
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there is a sample size of at least five witnesses who have been

deposed,;

b) Interpreters/iword spellers are permitted to be present at
depositions, with their role being to faithfully and accurately
reproduce the witnesses” message in the closest natural
equivalent of the listener’s language without embellishment,
omission, explanation, or expression of opinion. The
interpreter/word speller should be permitted to seek permission
to ask the Elder additional questions for clarifications of the

meaning of a given answer, and do so if the parties consent;

c) Elder Dolores Jules may provide deposition evidence in a
traditional manner as a panel accompanied by Loretta
Seymour, Jeannette Jules and Colleen Seymour. The manner
in which this evidence is given will be in accordance with
Canada’s proposal set out in paragraph 67 above. The
admissibility of this evidence shall be determined by the trial
judge.

[81] The parties should include in the order those terms of a deposition
protocol upon which they agree. They also have liberty to apply to make
further submissions, if required, regarding the wording of the order(s)

arising from these reasons.

VII: COSTS:

[82] In light of the novel aspects of the issues on this application, costs

shall be in the cause.
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Our Changeable Memories: Legal and

Practical Implications

Elizabeth Loftus

The malleability of memory is becoming increasingly clear. Many influences can
cause memories to change or even be created anew, including our imaginations
and the leading questions or different recollections of others. The knowledge that
we cannot rely on our memories, however compelling they might be, leads to
questions about the validity of criminal convictions that are based largely on the
testimony of victims or witnesses. Our scientific understanding of memory should
be used to help the legal system to navigate this minefield.

Memories are precious. They give us identity. They create a shared past that
bonds us with family and friends. They seem fixed, like concrete, so that if
you ‘stepped’ on them they would still be there as they always were.

But memories are not fixed. Everyday experience tells us that they can

be lost, but they can also be drastically changed or even created. Inaccurate
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memories can sometimes be as compelling and ‘real’ as an accurate
memory. In this article, | discuss the ways in which memories can be
reshaped and their implications for the legal system. If we cannot believe
our own memories, how can we know whether the memories of a victim or

a witness are accurate?

Remaking memories

We are all familiar with temporary memory problems. “I can’t remember
the right word,” says a colleague at a cocktail party. “Is it senility?” I reply:
“Can you remember the word later?” And the usual answer will be yes,
proving that the information was not lost, but only temporarily unavailable.
Retrieval problems are common.

However, there are also problems with storing something new. This
usually occurs simply because the person concerned is not paying attention.
But some people are unable to store new information even if they are paying
attention and have the opportunity to repeat the new information over and
over again — several hours later, it is gone. Such people, including patients
with Alzheimer’s disease, might not even complain about ‘losing their
memory’ because they do not realize that anything is missing?.

More insidiously, memories can become scrambled, sometimes in the
process of attempting to retrieve something. You might relate a story to a
friend but unwittingly include some mistaken details. Later, as you attempt
to recall the episode, you might come across your memory of the scrambled
recall attempt instead of your original memory. Memory is malleable. It is
not, as is commonly thought, like a museum piece sitting in a display case.
“Memory is,” as the Uruguayan novelist Eduardo Galeano once said, “born
every day, springing from the past, and set against it.”2
Usually the scrambled memory does not matter very much. But if you

are an eyewitness to a crime, your scrambled recall could send someone to
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prison. And, rather than feeling hesitant, you might feel perfectly sure of the
truth of your memory. The history of the United States justice system, like
those of other countries, is littered with wrongful convictions made on the
basis of mistaken memories®. Huff recently estimated* that about 7,500
people arrested for serious crimes were wrongly convicted in the United
States in 1999. He further noted that the rate is thought to be much lower in
Great Britain, Canada, Australia, New Zealand and many other nations,
especially those that have established procedures for reviewing cases
involving the potential of wrongful conviction.

Ronald Cotton, a North Carolina prisoner who was convicted in 1986
of raping a 22-year-old college student, Jennifer Thompson, puts a human
face on these cases. Thompson stood up on the stand, put her hand on the
Bible and swore to tell the truth. On the basis of her testimony, Cotton was
sentenced to prison for life. Eventually, DNA testing — which began 11
years after Thompson had first identified Cotton — proved his innocence.
Another man, Bobby Poole, pleaded guilty to the crime®.

Faulty memory is not just about picking the wrong person. Memory
problems were also evident during the sniper attacks that killed ten people
in the Washington DC area in 2002 (see for example, REF%). Witnesses
reported seeing a white truck or van fleeing several of the crime scenes. It
seems that a white vehicle might have been near one of the first shootings
and media repetition of this information contaminated the memories of
witnesses to later attacks, making them more likely to remember white
trucks. When caught, the sniper suspects were driving a blue car. Were we
observing unwitting memory contamination on a nationwide scale?

Witnesses can be wrong for several reasons. A key reason is that they
pick up information from other sources; they combine bits of memory from
different experiences. A growing body of research shows that memory more

closely resembles a synthesis of experiences than a replay of a videotape®.
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Three decades ago, a method of studying memory distortions was
introduced. People watched a simulated crime or accident. Later they were
given erroneous information about the details of the event, such as the false
detail that a man had curly rather than straight hair. Many of these people
later claimed that they had seen a curly-haired person’. Studies such as this
showed how leading questions or other forms of misinformation could
contaminate the memories of witnesses about events that they had recently
experienced®,

In the past decade, the challenges have become greater. Newer studies
showed that you could do more than change a detail here and there in
someone’s memory. You could actually make people believe that a
childhood experience had occurred when in fact it never happened.
Examples include being lost in a shopping mall for an extended period of
time, being rescued by a lifeguard, or surviving a vicious animal attack®?*2,
How is this possible? In our studies, we enlist family members to help us to
persuade their relatives that the events occurred. This method has led about
a quarter of our subjects to believe that they were lost in a shopping mall for
an extended period of time, and were ultimately rescued by an elderly person
and reunited with their families. In other studies, we engaged people in
guided imagination exercises. We asked people to imagine for a minute that
as a child they had tripped and broken a window with their hand. Later,
many of them became confident that the event had occurred. In other
studies, we encouraged people to read stories and testimonials about
witnessing demonic possession, and even these raised confidence that this
rather implausible event had happened.

One recurring issue for memory distortion research is the question of
whether the events being reported after such a manipulation might have
actually happened. Perhaps the subject did break a window but had forgotten

about it — the imagination exercise might have triggered a true memory
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rather than planting a false one. To prove that false memories can be
insinuated into memory by these suggestive techniques, researchers have
tried to plant memories that would be highly implausible or impossible. For
example, one set of studies asked people to evaluate advertising copy. They
were shown a fake print advertisement that described a visit to Disneyland
and how they met and shook hands with Bugs Bunny. Later, 16% of these
subjects said that they remembered meeting and shaking hands with Bugs
Bunny*®. In follow-up research carried out by Grinley in my laboratory,
several presentations of fake advertisements involving Bugs Bunny at
Disneyland resulted in 25-35% of subjects claiming to have met Bugs
Bunny4. Moreover, when these subjects were subsequently asked to report
precisely what they remembered about their encounter with Bugs Bunny,
62% remembered shaking his hand and 46% remembered hugging him. A
few people remembered touching his ears or tail. One person remembered
that he was holding a carrot. The scenes described in the advertisement
never occurred, because Bugs Bunny is a Warner Bros. cartoon character
and would not be featured at a Disney property.

Other ‘impossible’ memories have been recently planted in British
students?®. The false event was “having a nurse remove a skin sample from
my little finger.” This medical procedure was not one that was carried out
in the United Kingdom, according to extensive investigation of health policy
records. After guided imagination, many subjects came to remember the
non-existent procedure occurring in their childhood. Some embellished their
reported memory with significant detail such as, “There was a nurse and the
place smelled horrible.”

One of the cleverest and most powerful techniques for planting highly
implausible false memories involves the use of fake photographs?®®. Subjects
were shown a falsified photograph that was made up of a real photograph of

the subject and a relative pasted into a prototype photograph of a hot-air
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balloon (F'©1) [to view figures mentioned please refer to the original
publication]. Family members confirmed that the event had never occurred.
Subjects were shown the fake photograph and asked to tell “everything you
can remember without leaving anything out, no matter how trivial it may
seem.” There were two further interviews, and by the end of the series 50%
of the subjects had recalled, partially or clearly, the fictitious hot-air balloon
ride. Some embellished their reports with sensory details of a hot-air balloon
ride during childhood that had never occurred. For example, one subject said
“I’m still pretty certain it occurred when I was in sixth grade at, um, the
local school there... I’'m pretty certain that mum is down on the ground
taking a photo.”*®

These studies, and many more like them, show that people can develop
beliefs and memories for events that definitely did not happen to them. They
can do this when fed strong suggestions — such as “your family told us
about this event” or “look at this photograph of you from childhood”. They
can even do this when induced to imagine the experiences. Large changes
in autobiography can be achieved quickly. Attempts to distinguish the false
memories from true ones have occasionally shown statistical differences,
such as differences in confidence, vividness or amount of detail®’, or
differences in lateralized brain potentials'®*®. For example, in the hot-air
balloon study’® the real memories were expressed with much more
confidence than the fake ones. In most studies, any differences between true
and false memories are observed only when comparing large groups of true
and false memories, and these differences are typically too small to be useful
for classifying a single autobiographical memory report as true or false.
Psychological science has not yet developed a reliable way to classify
memories as true or false. Moreover, it should be kept in mind that many

false memories have been expressed with great confidence.
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Implications for Society

While researchers continue to investigate false memories, it is evident that
there are already lessons to be learned. The fact that the memories of victims
and witnesses can be false or inaccurate even though they believe them to
be true has important implications for the legal system and for those who
counsel or treat victims of crimes.

Some psychotherapists use techniques that are suggestive (along the
lines of, “you don’t remember sexual abuse, but you have the symptoms, so
let’s just imagine who might have done it”). These can lead patients to false
beliefs and memories, causing great damage to the patients themselves and
to those who are accused. In one lllinois case, psychiatrist Bennett Braun
was accused by his patient, Patricia Burgus, of using drugs and hypnosis to
convince her that she possessed 300 personalities, ate meat loaf made of
human flesh and was a high priestess in a satanic cult?’. By some estimates,
thousands of people have been harmed in similar ways by well-meaning
providers who apply a ‘cure’ that ends up being worse than the disease?.
Law enforcement interrogations that are suggestive can lead witnesses to
mistaken memories, even ones that are detailed and expressed with
confidence. Hundreds of people have been harmed by witnesses who made
a mistake that could have been avoided?®?%. Of course, even before the
police arrive on the scene, witnesses talk to one another and cross
contamination can occur. | personally witnessed this when | entered a shop
in Cambridge, Massachusetts, moments after a robbery had occurred and
before the police arrived. In the immediate aftermath, customers and
employees shared their recollections, providing fuel for influencing the
thoughts of one another. This is why, during the Washington DC area sniper
attacks in 2002, law enforcement officials advised members of the public
who might witness the ‘next attack’ to write down what they saw

immediately, even using their hand if they did not have paper. Good advice,
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but I would suggest having paper handy because the best course of action is
to write down everything that can be remembered before witnesses are
interrogated or talk to one another. This activity strengthens the memory and
protects it to some extent from later contamination?,

It is often argued that a few false accusations are just the cost of doing
business. But this cost includes the potential for the actual perpetrator to
commit more crimes, and for the taxpayer to have to pay sizable sums of
money in compensation when wrongful convictions are exposed (which
probably happens in only a fraction of cases). Although the defendants in
most wrongful prosecution cases are government officials or organizations,
in one recent case the witness with mistaken memory was successfully
sued?®. Donna Parmeter, a former prison guard, was charged with
kidnapping, robbery and torture. She had been identified by the victim, Peter
Kretzu, who was tied up, blindfolded and tortured by two masked robbers.
Although the attackers wore ski masks, Kretzu claimed that he recognized
Donna (from her voice and eyes) and her husband Joseph (from his
breathing, laugh, body shape and ‘chicken soup’ body odour). Kretzu was
100% certain. Donna was eventually exonerated when investigators
substantiated her alibi. But she had spent a month in jail, and she later sued,
eventually winning a US$100,000 civil judgement against Kretzu. In the
past, mistaken witnesses simply went their own ways, although there are a
few known instances in which they have made profound apologies to those
whom they had falsely accused. Will we now see more cases in which
mistaken witnesses end up paying financially for their mistakes?

Although much of the research has focused on wrongful convictions,
there is another side to the criminal justice coin. Memory distortions can
also contribute to failures to convict a guilty person, not because an innocent
person is convicted in their place, but because accurate witness testimony

can be undermined. If witnesses misremember some detail, or they are told
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that their stories conflict with other evidence, they might discount their
testimony and be less persuasive than perhaps they should be, or the jury
might consider their entire testimony to be unreliable.

Scientific research into memory has the potential to minimize these
kinds of problem. Information from psychological scientists (and perhaps
neuroscientists) could help to keep the people in power from making
decisions on the basis of myths or misconceptions about memory. Scientific
knowledge could be shared with relevant individuals in many ways: through
workshops for mental health professionals, training for police, seminars for
lawyers and judges, judicial instructions or expert testimony for jurors. In
one example, Jacob Beard of West Virginia was wrongly convicted of
murdering two women and spent many years in prison. He managed to win
a second trial. Expert testimony on suggestion and false memory was
presented in that second trial, and helped to secure his acquittal. Beard later
filed a civil lawsuit, and eventually received a settlement of nearly US$2
million in his case against state and county police®.

This list of potential venues for education about the nature of memory
represents just one proposal for a possible programme for action. Some
legislative remedies might also be called for, especially in the most serious
cases that can result in a sentence of death. Recently, the Innocence
Protection Act was introduced in the United States Congress. It has two
useful elements: access to DNA testing for convicted people and
improvement in the quality of lawyers who try death penalty cases. Better
lawyers might be better acquainted with the problems of memory and how
to educate judges and jurors about these problems. Congress will be
considering this legislation again in 2003 (REF27),

The American Judicature Society proposed the creation of an
‘innocence commission’ that would study why the legal system has failed

in known cases of wrongful conviction. After all, look what the National
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Transportation Safety Board does when a plane crashes. Few expenses are
spared as every aspect of the crash is examined. Not long ago, | proposed an
analogous ‘National Memory Safety Board’ that might concentrate
specifically on memory problems that have led to injustice?. If the travesties
of the past few decades were thoroughly examined side-by-side with
scientific knowledge on memory, we would all benefit. It would be too late
for the family of Steve Titus, who died of a heart attack at the age of 35 after
being falsely convicted of rape. It would be too late for the many death row
prisoners who have recently been exonerated by DNA evidence. It would be
too late for the scores of innocent defendants who have had to face civil
litigation over false claims of satanic ritual abuse and other dubious charges.
But it might be in time to keep us from searching for that next white van that
does not exist because someone inadvertently planted a false memory.

To reiterate the main points: memory is more prone to error than many
people realize. Our memory system can be infused with compelling illusory
memories of important events. These grand memory errors have contributed
to injustices that could have been avoided or minimized. As a start, | suggest
that we all remember an important truth about the mind — paraphrasing

Galeano: memory is born anew every day.
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Experts on Eyewitness Identification:
[ Just Don’t See it

Lee Stuesser”

| accept the inherent frailties of eyewitness identification and, at the
same time, the persuasive impact of such testimony.'l accept that
mistaken eyewitness identifications have contributed to wrongful
convictions. | also accept that there exists an established legitimate
body of studies on memory and the process of eyewitness
identification; in other words, this is not junk science. What | do not
accept is the need for such expert evidence. In my view, admitting

this type of expert evidence, with its associated costs, is not necessary

* Lee Stuesser, Professor, Faculty of Law, University of Manitoba.
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to ensure a fair trial. Simply put, we ought to leave the educating of
the jury on eyewitness identification to the trial process and not to
the experts. To be sure there may be exceptional cases where expert
evidence may well assist, but they would be the rare exception.

The starting point for the admissibility of any evidence is relevancy,
and this paper begins by examining the relevancy of expert testimony on
eyewitness identification. Relevancy — minimum probative value —
however is not enough; expert evidence must be worth hearing. A “cost-
benefit” analysis is mandated, and | will weigh the probative value of such
expert evidence against its potential prejudicial impact. Finally, expert
evidence must be necessary. It is my position that expert evidence on
eyewitness identification is not necessary and that the traditional trial
safeguards of cross-examination, counsel submissions and jury instructions
adequately inform juries as to the problems with eyewitness identification.
What | do propose is that the expert studies on memory and eyewitness
identification be used to improve our identification gathering practices —

outside of the courtroom.

I. WHAT DO THE EXPERTS HAVE TO OFFER?

A fundamental prerequisite to the admissibility of any evidence is that it
must be relevant. With respect to expert testimony on eyewitness
identification the evidence is being introduced essentially to assist the jury
in properly weighing the testimony of eyewitnesses. In the words of one

expert:

Well, the understanding of jurors, and how they perceive is what
psychologists spend their lives doing. We hope to be able to assist the judge
or the jury on the various levels and factors of what would lead to a good or
a poor identification. It is not my job to decide whether or not that is the
answer. All I can do is assist the trier in understanding, “Here are the reasons
why it could be a good identification or a poor one.”?
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Note that the expert evidence is not going directly to a fact in issue,
rather it is merely an interpretative aid to assist the triers of fact in assessing
the accuracy of the eyewitness evidence.

R. v. Sheppard?® provides a useful starting point in terms of the typical
information provided by such experts. In this case the accused was charged
with trafficking in cocaine. The only issue was identity. A police officer,
working undercover, had some dealings with a black man and purchased
cocaine from him on two occasions. Two months later, the officer picked
the accused’s photograph out of a photo pack prepared by another officer.
The accused sought to call a psychologist, who was an expert in the field
of eyewitness identification. A full day voir dire was held to determine
whether the expert would be allowed to testify. The expert’s testimony in

issue would include the following:

1. There are three phases of memory: the encoding phase, the storage phase

and the retrieval phase.

2. Generally speaking, performance as it relates to memory deteriorates as
the retention interval (the period of time that elapses between the time
observation occurs and the time that the memory is tested) lengthens, but that

the rate at which memory deteriorates slows down with the passage of time.
3. People are better able to identify people of their own race.

4. “Unconscious cuing” may occur where the person running the lineup
knows that the suspect is in the lineup and unconsciously gives a cue to the

person making the identification.
5. Confidence is not a good predictor of accuracy.

6. “Unconscious transfer” may occur. This is where confusion as between

two different people arises when seen in different circumstances.

7. “Encoding activity”, that is, a process that makes it more likely that
memory will be accurate, assists in the identification process. Notes taken by

a witness are one form of encoding activity.
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8. Changes in appearance of the subject will lower the performance of the

viewer.

9. The probability of an accurate identification goes up with the increase in

the number of opportunities the witness has to view the subject.

10. “Expectation” is another variable. If a viewer of a photo pack is not told
that the suspect may or may not be included in the photos, the chance of

someone depicted in the photos being picked by the viewer is higher.

Other factors include “detail salience”, which is the fact that
eyewitnesses tend to focus on unusual characteristics of people they
observe.* Experts may also testify as to the desirability of sequential photo
lineups, where the witness is shown photos one at a time, as opposed to a
simultaneous showing, where the witness is asked to pick from the group of
photos shown all at once. The research shows that with simultaneous
lineups, witnesses make “relative judgments” whereby the person who most
closely resembles the perpetrator is selected; this increases the number of
false-positive identifications.®

I suggest that much of what is provided by the experts is intuitive. We
know it. All the expert is doing is confirming what reasonable people
understand. The expert is not testifying to matters that are outside the normal
experience of the trier of fact, but merely reminding the jury of the normal
experience.® Look at the evidence offered in Sheppard above. | suggest that
there really is nothing there that reasonable people did not already know.
They may not know the jargon, but they understand the concepts. The
relevancy of the expert evidence increases where the expert informs as to
matters that may be little known or counter-intuitive. For example, it is not
well-known that accuracy increases when a witness is shown a photo array
sequentially — one at a time — rather than being shown a group of

photographs simultaneously.
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In sum, the expert can identify, label and explain various influences on
eyewitness identification to the trier of fact, the relevance being that with
this information the trier of fact will be in a better position to accurately
assess the eyewitness testimony and give it the proper weight. It is an
educative aid. The amount of educating will necessarily vary with the facts

and issues in each case. Let us accept this relevancy.

Il. WHAT ARE THE COSTS

R. v. Mohan is the leading case on the admissibility of expert evidence in
Canada; in that decision, Justice Sopinka spoke of a “cost-benefit” analysis.
In other words, it is not enough that the expert evidence is simply relevant.
The court must go on to weigh the benefits of the evidence against its

potential costs. Justice Sopinka explained:

Cost in this context is not used in its traditional economic sense but rather in
terms of its impact on the trial process. Evidence that is otherwise logically
relevant may be excluded on this basis, if its probative value is overborne by
its prejudicial effect, if it involves an inordinate amount of time which is not
commensurate with its value or if it is misleading in the sense that its effect
on the trier of fact, particularly a jury, is out of proportion to its reliability.’

There are certain “fixed costs” to the receiving of any expert evidence.
There is court time. There is expense. There is increased preparation time
for both defence and Crown counsel. In addition, Justice Sopinka identified

further special concerns:

There is a danger that expert evidence will be misused and will distort the
fact-finding process. Dressed up in scientific language which the jury does
not easily understand and submitted through a witness of impressive
antecedents, this evidence is apt to be accepted by the jury as being virtually
infallible and as having more weight than it deserves.®

This is a valid concern especially for experts on eyewitness
identification, because there will be a natural tendency for the jury to jump

from the general to the specific, reasoning as follows:
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A. The expert has told us that in general there are a number of fac- tors that
make eyewitness identification unreliable;
B. Some of those factors are present in this case;

C. Therefore, the eyewitness testimony presented is not reliable.

For example, in Sheppard the trial judge asked the expert if the
conclusion to be drawn from his evidence is that eyewitness identification
evidence is manifestly unreliable. The expert replied, “Yes.”® Case closed.

There may well be a tendency, to use an Alberta analogy, “to slaughter
the whole herd as the only workable precaution.”® Our experience is that
notwithstanding the frailties of eyewitness testimony it is indispensable to
our trial process and is often a reliable and accurate source. It is tempting to
say, “What is the harm in admitting such evidence?” | accept that with
respect to the defence calling evidence the cost-benefit analysis will be
undertaken less rigorously than for prosecution evidence. Nevertheless,
there is the countervailing prejudicial cost to the trial process, and in many
situations where the expert is only offering general reminders about the
common frailties of eyewitness identification — one must wonder whether
the benefit is worth the cost.

It is said that a proper jury instruction will offset the concern that the
jury will be unduly influenced by the eyewitness expert. Is this not ironic?
We trust the judge to put the expert testimony in its proper context, but we
do not at the same time have faith that the judge will properly instruct and
educate the jury on eyewitness testimony. This leads us to the issue of

necessity.

I11. IS THE EXPERT EVIDENCE NECESSARY?

The call for experts runs counter to the prevailing judicial mood, which is
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to look more critically at the use and misuse of experts. The expert’s power
to mislead really sparked the call for judges to become the “gatekeepers of
science”. In the United States, the Supreme Court’s decision in Daubert v.
Merrell Dow Pharmaceuticals,* and, in Canada, the Supreme Court’s
decision in Mohan, lead the way towards increased scrutiny of expert
testimony.

The expert testimony on eyewitness identification and memory may be
interesting, but I am not certain that it is necessary. In the Sophonow Inquiry
Commissioner Cory recommended that judges favourably consider and
readily admit properly qualified expert evidence pertaining to eyewitness
identification. In his opinion, “The testimony of an expert in this field would
be helpful to the triers of fact and assist in providing a fair trial.”*? With
respect, this threshold of admissibility is too low. The admissibility of expert
testimony requires that it be necessary. “Mere relevance” or “helpfulness”
is not enough.

The “necessity” requirement is intended both to prevent superfluous or
redundant expert evidence being presented, and to ensure that the kinds of
problems expert evidence can present for courts and triers of fact are not
created needlessly. In R. v. D. (D.), the Supreme Court of Canada adopted
the following position:

[The Mohan test] exists in appreciation of the distracting and time consuming
thing that expert testimony can become. It reflects the realization that simple
humility and the desire to do what is right can tempt triers of fact to defer to
what the expert says. It even addresses the fact that with expert testimony,
lawyers may be hard-pressed to perform effectively their function of probing
and testing and challenging evidence because its subject matter will often
pull them beyond their competence, let alone their expertise. This leaves the
trier of fact without sufficient information to assess its reliability adequately,
increasing the risk that the expert opinion will simply be attorned to.**

The Court then went on to describe the necessity test:

When should we place the legal system and the truth at such risk by allowing
expert evidence? Only when lay persons are apt to come to a wrong
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conclusion without expert assistance, or where access to important
information will be lost unless we borrow from the learning of experts. As
Mohan tells us, it is not enough that the expert be helpful before we will be
prepared to run these risks. That sets too low a standard. It must be
necessary.'®

The Ontario Court of Appeal, in R. v. Mclintosh, refused to allow an
expert to testify on the frailties of eyewitness identification.'® The basic
tenor of this decision is found in Justice Finlayson’s view that “courts are
overly eager to abdicate their fact-finding responsibilities to ‘experts’ in the
field of the behavioural sciences.”*” More recently, this same view was
reiterated in a Report on the Prevention of Miscarriages of Justice prepared
by a working group of the federal, provincial and territorial ministers of
justice. The Report concluded that such expert evidence “is redundant and
usurps the function and role of the trier of fact. This is not information that
is outside the regular knowledge of the jury and has the potential to distort
the fact-finding process.”*®

In Sheppard the expert evidence also was not admitted. Ultimately,
Associate Chief Justice Oliphant excluded the expert testimony because the
doctor “did not provide me with information that was outside either my
experience or knowledge as a trial judge.” He alluded to the judicial
education programs on eyewitness identification that he had received.
Accordingly, he then went on to qualify his ruling by saying, “l want to
make it clear that in my mind, at least, the issue as to the admissibility of
this type of evidence remains open where the trial of the accused is before a
judge and jury.”*® With respect, | suggest that reasonable jurors also know
of these things.

This is not to say that expert testimony on the frailties of eyewitness
identification should never be allowed. Admissibility is to be determined on
a case-by-case basis. For example, in R. v. Sophonow (No. 2) the Court of

Appeal may well have allowed an expert on identification to testify as to
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“unconscious transference” where in that case a number of witnesses spoke
with the same police artist in preparing a composite drawing of the
murderer.?

The fact that a trial judge can caution a jury about many of the frailties
of eyewitness identification further speaks to why expert testimony on the
point is unnecessary. Our judges are to provide detailed jury instructions on
the weighing and dangers of eyewitness identification. In many instances a

jury instruction is to be preferred. Justice Major observed in R.v. D. (D.):

A jury instruction, in preference to expert opinion, where practicable, has
advantages. It saves time and expense. But of greater importance, it is given
by an impartial judicial officer, and any risk of superfluous or prejudicial
content is eliminated.?*

There is a difference between assisting jurors with information that is
beyond their normal experience, or counter-intuitive to their experience, for
which they need assistance and merely reminding jurors of matters within
their normal experience. “Reminding” is helpful, but not necessary. Judges
can remind just as well as experts. The danger is that the “gate” is then left

too open for expert testimony.?

IV. ARE OUR TRIAL SAFEGUARDS ENOUGH?
Fundamentally | believe that our existing trial safeguards are sufficient to
caution jurors about eyewitness identification. Call me naive, but | believe
that effective cross-examination, strong submissions and thorough jury
instructions are the best means to prevent wrongful convictions.

| concede that studies in the United States say otherwise. For example,
the Innocence Project in the United States, after reviewing 62 cases of
wrongful conviction, found that mistaken eyewitnesses were a factor in 52,
or 84 percent, of these convictions. It seems apparent that the traditional

trial safeguards are not good enough in the United States, and the attitude of
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the American courts to such evidence has gone from outright hostility to
growing but reluctant acceptance.?* In many jurisdictions, the matter is left
to the discretion of the trial judge only to be overturned if an abuse of
discretion is found.? Implicit in this approach is that trial judges may
exclude such evidence in their discretion and that seems to be what happens
in most cases.?® | am not convinced, however, that the American trial
experience is shared in Canada and that we need to follow the American
example.

I do not believe that mistaken eyewitness identifications are as
prevalent a cause of wrongful convictions in Canada as they are in the
United States. When we look to the high profile Canadian cases of wrongful
conviction, problems of faulty science, police tunnel vision and
prosecutorial non-disclosure seem to be the more pervasive causes.?’ | do
not for a moment suggest that Canadians are better able to see than their
American counterparts, but I do suggest that there are important systemic
differences between our trial processes, which raise questions as to the
applicability of American studies.

First, the Innocent Project also found that of the 62 cases examined, in
17 or 27 percent the wrongfully convicted had “subpar or outright
incompetent” counsel.?® The authors of Actual Innocence devote an entire
chapter to “Sleeping Lawyers”. Good lawyering makes a difference. Good
lawyers are able to cross-examine effectively on any of the frailties of
eyewitness identification. They then raise these frailties in their submissions
and see that proper jury instructions are given. Bad lawyers cannot or do not
do these things. When one looks to our high profile wrongful conviction
cases, such as Milgaard, Sophonow and Morin, one sees that these accused
were represented by some of the best defence counsel in their respective
provinces. Bad lawyering, therefore, is not as significant a factor in Canada.

The message here is clear, a justice system, in order to avoid
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miscarriages of justice, must ensure that all of its citizens have access to a
strong defence bar. This costs money. It is not politically attractive, but it is
the right thing to do. As Canadians, let us not be smug. We too have seen
cutbacks to legal aid.

A second major difference between Canadian and American jury trials
involves instructions to the jury. American judges instruct juries on the law.
They make little reference to the facts. As a result the typical jury instruction
on eyewitness identification speaks of general concerns that may be
applicable on the evidence. Canadian judges instruct the jury on the
applicable law and go further to apply the law to the evidence. The judges
carefully review the evidence of the eyewitnesses. A perfect example of
such a charge to the jury is found in R. v. McIntosh. The charge in that case
was extremely detailed and the concerns about eyewitness identification
were applied to the specific circumstances as found in that case.?® In my
view these specific instructions are much clearer and stronger for the jury.
In the Model Jury Instructions in Criminal Matters prepared by the

Canadian Judicial Council, a judge proceeds as follows:

1. ldentification is an important issue in this case. The case against [Name

of Accused] depends entirely, or to a large extent, on eyewitness testimony.

2. You must be very careful about relying on eyewitness testimony to find
NOA guilty of any criminal offence. There have been cases where persons
have been wrongfully convicted because eyewitnesses made mistakes. It is
quite possible for an honest witness to make a mistake in identification. Even

a number of witnesses can be honestly mistaken about identification.

3. You may wish to consider several factors that relate specifically to the
eyewitness and his/her identification of NOA as the person who committed

the offence charged:

[List of various factors.]
Review relevant evidence about circumstances.
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Review description provided by witness.
Review relevant evidence about circumstances of identification.°

This is a far more detailed and “evidence specific” examination than an
American judge would ever undertake.®

My point is a simple one, we have stronger safeguards in our trial
process than the United States, and so we need to be cautious before we
accept that expert testimony is needed because traditional trial safeguards

are inadequate.

V. WHAT TO DO WITH THE EXPERT INFORMATION ON EYEWITNESS
IDENTIFICATION?

As | mentioned at the outset, there is much valuable psychological
research on memory and the process of eyewitness identification. We would
be remiss if we do not use and apply this information. For example,
Professor Gary Wells has clarified that there exist “estimator variables” and
“system variables” at work in determining the accuracy of eyewitness
identifications.®> Estimator variables apply to the circumstances
surrounding the initial observation. These factors include the eyewitness’s
eyesight, opportunity to observe, and lighting. These things the legal system
cannot control. On the other hand, system variables can be controlled. They
apply to the identification process in which the identification is elicited from
the witness, for example, police interviews with the witness and the creation
and presentation of a lineup. Professor Wells and other psychologists
provide useful studies to help the legal system fashion "best practices" for
eliciting eyewitness identifications by the police.

In 1999 the United States Department of Justice prepared a guide on
eyewitness identification.®® It includes recommendations on the conduct of

eyewitness interviews and lineups.* Similarly, our ministers of justice, in
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their Report on Prevention of Miscarriages of Justice, also make a number
of useful recommendations on “best practices” that should be adopted by
police investigators.

The problem that | see with these “exhortations™ is that they do not
have any teeth behind them. They are difficult for cross-examiners to use in
any meaningful way in court. For example, the Canadian report notes that
of ten police agencies contacted, four used sequential photo spreads, four
are studying the practice, and presumably the other two continue to use
simultaneous viewing. Where is the real commitment to “best practices”?

The United States Guide actually contains the following caution:

This document is not intended to create, does not create, and may not be
relied upon to create any rights, substantive or procedural, enforceable at law
by any party in any matter civil or criminal.

Opinions or points of view expressed in this document represent a consensus
of the authors and do not necessarily reflect the official position of the U.S.
Department of Justice.

Great! What good is it?

In the United Kingdom the government has legislated Codes of Practice
under the Police and Criminal Evidence Act 1984 (PACE). The Codes
include detailed Annex protocols outlining the accepted practices for
obtaining various types of evidence. Annex A deals with video identification
and Annex E deals with showing photographs.®® Under section 67(11) of
PACE the Codes are admissible in evidence. In other words, wayward police
officers who fail to follow correct procedures will be confronted with the
legislation for all to see. More significantly, under section 78(1) of PACE a
judge has the discretion to exclude such evidence in the interests of fairness.
The British legislation goes a long way to ensure that the police follow
correct procedures.

Our federal government could well introduce a “Code of Practice” in

the Criminal Code. This would help to ensure a fairer identification process



182

across the country. Such a Code could and should incorporate the useful
psychological studies on how eyewitness identifications are inappropriately
influenced. This is where the “science” on eyewitness identification has a
place and not in the courtrooms of the land.
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Part 3: Oral History and Tradition in
Canadian Legal Systems

Clearly, it would be very difficult for even the most attentive
lawyer to remember everything important said in a court of law.
Instead, the hunter was alluding to a difference between the way

First Nations and Canadian people practice history.

—Joan Lovisek, 2002
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Abstract

The establishment of distant historical facts and the articulation of aboriginal
understandings of such facts are both vital to the legal cases of First Nations that
confront the Canadian government with specific land claims as well as rights
claims. This has made the appearance of oral history testimony a practical necessity
for aboriginal claimants. Not only does oral history contain the aboriginal
understanding of the past, it also refers to distant historical events for which little
or no documentary evidence exists. Such testimony, however, has brought to the
fore deep anxieties on the part of the Canadian judiciary regarding the rules of
evidence and the value of oral accounts of history.

The Canadian judiciary has made significant efforts to be fair and open towards oral
history testimony, taking into consideration the unique difficulties of proving
aboriginal rights and title cases, most notably in the 1997 Supreme Court decision,
Delgamuukw. However, despite such efforts, the need to stretch oral histories to the
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limits of their reliability, the prevalence of suspicion and distrust between Native
and non-Native parties, and the textual ‘bias’ of the Western styles of doing history
have led to the undermining of oral history evidence in court. What emerges from
this survey of the history of the legal reception of aboriginal oral history testimony
in Canada is a sharper sense of the psychological and cultural damage that can result
when folk tradition becomes an instrument of economic, legal and political
interests.

I think that to be in this kind of work and not to have an optimistic
personality would probably take one into the depths of despair. At the
same time, you have to balance optimism with reality. People
occasionally ask me, “How can you come back so energetically week after
week and have a lot of positive things to say?”” On the other hand, I'm
also the messenger of not always pleasant stories — about technology,
about corporations getting bigger and militarism getting worse. People
ask, “How can you stay so cheerful?” and I say, “Well, although things
are getting worse, we are getting clearer about their getting worse. And |
think it’s this clarity that will help us change direction.” It’s not going to
be changed by pure brute force, and I don’t believe it’s going to be
changed by moral coercion. It’s going to happen by working on new ways
to solve problems, and on new institutions to solve those problems with.
(John Mohawk, 1997, Sec: Question Period)

In his first experience in court, one Cree hunter from James Bay,
Québec, remarked “the white man writes down what he thinks is important,
the Indians remember what is important” (Richardson, 41). The observation
was telling. This Cree hunter was one of many whom, in 1973, had left home
and come south to Montréal to try and save their traditional hunting territory
from massive disruption by hydroelectric development. In what was their
first visit to a big city, one of the most baffling sights for these men was the
courtroom and especially its lawyers, scrambling to write down every last
word of what the aboriginals said.

The hunter’s statement was not a criticism of the strength of Canadian
people’s memory. Clearly, it would be very difficult for even the most
attentive lawyer to remember everything important said in a court of law.
Instead, the hunter was alluding to a difference between the way First
Nations and Canadian people practice history. Western history has become

a university discipline, a matter of scholarly debate grounded in careful
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analysis (and analysis of analysis) of written, documentary evidence.
Canadian First Nations history, like that of many indigenous societies all
over the world, on the other hand, is traditionally oral. Oral history is passed
on from generation to generation through stories and songs, through the
telling and retelling of ancient tales.

Indigenous peoples of Canada — as well as many in the United States,
Australia and New Zealand — have maintained and developed their oral
traditions. One clear testament to that vitality is the recent courtroom
phenomena of oral history testimony. Despite roughly five hundred years of
European contact and cultural domination, the widespread development of
written forms of aboriginal languages, and systematic efforts by modern
anthropologists to document aboriginal histories, oral history has survived
and is now being introduced into the courtroom as important case evidence.

Why is this happening? In Canada at least, there are two main reasons.
Firstly, oral histories contain the aboriginal understanding of important
historical events, and First Nations look to oral history in order to articulate
and give evidence for that understanding. When the incentive to expand
westward grew strong for 19th century Canada, the newly sovereign federal
government wanted to avoid the bloody confrontations with Native Peoples
that characterized the westward expansion of the United States. The
government therefore opted to negotiate treaties which, for many Native
groups, represented the only hopeful way out of a troublesome situation. In
exchange for immense tracts of land, Native Peoples were confined to
relatively small reserves, where they were offered protections such as tax
exemptions, schools, annuities, farming equipment, ammunition, relief in
times of famine, and hunting and fishing rights. As government negotiators
were in a position to use the vulnerability (and illiteracy) of First Nations to
their advantage, however, they sometimes failed to put down in writing all

that they verbally promised at the time of signing. Oral history is often the



192

only remaining source of information about what was actually promised
during treaty negotiations and so, with increasing frequency, First Nations
are approaching the courts in search of justice with oral history evidence in
hand.

The second major reason for the advent of oral history evidence in
Canada is that Canadian law has, perhaps inadvertently, made aboriginal
rights and land title cases difficult to decide without it. The most recent
precedent for the proof of aboriginal rights was set forth in the Supreme
Court ruling on R. v. Van der Peet in 1996, and is summarized by Stuart

Rush as follows:

[The group must prove the existence of:] (i) A modern practice, tradition
or custom (for example fishing salmon for trade) (ii) Continuity of the
practice, tradition or custom from a pre-contact practice, tradition or
custom to the present; (iii) The practice, tradition or custom must have
been integral, core or central to the people’s culture (iv) The people’s
society must have been distinctive. (Rush, Sect. Il A, my emphasis)

To legally prove a community’s right to continue a traditional
aboriginal practice (such as hunting, trapping, or logging) involves, among
other things, demonstrating that such activities were integral to the
community’s ‘distinct culture’ at the time of first contact (that is to say, in
the 16th century!). Since there are few existing documents that specify in
detail the practices of aboriginals five hundred years ago, aboriginal oral
history is often the only viable and relevant evidential candidate. The test
for the proof of aboriginal land title, in its most recently articulated form,
was set forward by Chief Justice Lamer in the 1997 Supreme Court ruling

in Delgamuukw v. British Columbia and is the following:

The land must have been occupied prior to sovereignty, (ii) if present
occupation is relied on as proof of occupation pre-sovereignty, there must
be a continuity between present and pre-sovereignty occupation, and (iii)
at sovereignty, that occupation must have been exclusive. (Delgamuukw:
The Supreme Court of Canada Decision on Aboriginal Title, Para. 143)*
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To prove the validity of aboriginal title to contested land, the court must
agree that the group in question was socially organized and significantly
attached to that land prior to Canadian sovereignty (1867). Here again,
relevant and sufficiently specific historical documentation is generally
scarce even for that date, and oral history is therefore often key evidence.

The fact that it is oral histories that harbour so much important evidence
regarding aboriginal history puts aboriginal peoples in a very peculiar
position when they are expected to speak about their past in a court of law.
To present evidence in a Canadian or American court means that western
standards of evidence must be met, and since those standards are designed
for written and documentary evidence, aboriginal histories are at a unique
disadvantage. As Antonia Mills points out, “Westerners, including
anthropologists, usually do not accept Native accounts as valid history
because they are based on different premises than are Western canons of
evidence” (Mills 1994, Pg. 73). The tendency for Westerners is to interpret
aboriginal histories as allegory rather than historical fact.

In the first case made famous for its treatment of oral history evidence,
R. v. Delgamuukw, it was the question of land title that was at issue. There,
Chief Justice McEachern heard sixty-six oral history testimonies called
adaawk and kungax. Normally performed at community gatherings or feasts
called potlatches, the adaawk and kungax — mythological songs and stories
about ancestors, ownerships, and trails between territories — were meant to
establish that the Gitksan and Wet’suwet’en peoples of British Columbia
were in fact socially organized and the exclusive occupants of the relevant
land at the time of Canadian sovereignty. This evidence was the most
important in the case.

In C. J. McEachern’s final ruling of 1991, he refused to accept oral
history testimony as direct evidence of fact. He argued that, along with being

at times inconsistent about important matters, it was too deeply embedded
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in ‘belief” and blurred the distinction between ‘mythology’ and ‘real’
matters (McEachern, 46). In his eyes, oral history ought, with rare
exception, to be understood as hearsay evidence. In Canadian law, hearsay
evidence is only admissible to prove the fact of something having been said
by a third party who can no longer be called upon for cross-examination; it
cannot be direct evidence as to the truth of a matter. Since oral history is
often passed on by remembering and relating what someone’s great-
grandfather or grandmother (for example) said, it falls by default into this
lower category of evidence.

McEachern’s decision has been derided by anthropologists and other
analysts ever since its proclamation. Among his critics are scholars such as
Clay McLeod and Bruce G. Miller who argue that “the law of evidence has
been wused to oppress First Nations” (McLeod, 1280) and that
“[McEachern’s] judgment is part of the ‘dominant discourse’ which, relying
on the ‘common sense’ of the layman, is by definition ethnocentric, over-
simplified, and logically flawed” (Miller, 65). Robin Ridington argues that
McEachern is not an “unintelligent man; He is merely the prisoner of his
own culture’s colonial ideology” (Ridington, 217). All of these points have
their merit. But Ridington speaks more to the heart of the matter. We are all
‘prisoners’ of our own culture in some sense. And to its credit, the Canadian
judiciary has, over the last decade, made efforts to take stock of this and to
correct for it.

In 1997 the Supreme Court of Canada violently overturned
McEachern’s decision. It specified firstly that a court should approach the
rules of evidence flexibly, with a consciousness of the special nature of
aboriginal rights and title claims: especially the peculiar difficulty of
proving a right which originates in times where there were no written
records of the practices, customs and traditions engaged in. Secondly, the

Supreme Court insisted that judges should, in considering the weight of oral
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history evidence, resist “facile assumptions based on Eurocentric traditions
of gathering and passing on historical facts and traditions” (Delgamuukw:
The Supreme Court of Canada Decision on Aboriginal Title, Para. 34).
Without a doubt, these are admirably progressive views to be established in
a Supreme Court. But what has this meant for the admission of oral history
evidence in practice? Has the Supreme Court placed aboriginal oral history
on the same evidential footing as European-style documentary history? Is it
obliged to do so?

The mandate of flexibility and cultural sensitivity given to judges with
regards to oral history has only made their jobs more difficult and vastly
complex. After all, perhaps nowhere are the procedural, rigid, and skeptical
dimensions of western culture more emphasized than in the courtroom.
Western courts are supposed to be sanctuaries of common sense and
rigorous rationality, where claims and their supporting evidence are
tirelessly probed until established beyond reasonable doubt. What then, is
an everyday judge supposed to make of folkloric testimonies that tell of
human-animal body transfers or how the universe originated from a tiny
blood clot when deciding on the status of specific aboriginal rights and land
claims? Such evidence can present the judiciary with questions as complex
and philosophical as that of the historical reality of Biblical narratives.
McEachern’s judgment should not be seen as that of an evil law enforcer,
but as the natural outcome of a clash of cultures.

The Canadian judiciary has managed to simplify its job somewhat,
providing itself with two criteria for the acceptance of oral history evidence.
In a 2001 decision, Mitchell v. MNR, the court ruled that admissible oral
history evidence must be both useful (this, presumably, would exclude
purely supernatural content) and reliable. On the face of it, this appears to
be a reasonable strategy. After all, documentary evidence should also be

useful and reliable if accepted in court. But do the standards of reliability
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and usefulness work too strongly against oral history evidence? Is the bar
set too high? These questions are still in the process of being answered; the
battle to rescue aboriginal oral history from the hearsay rule must be fought
anew in every case.

In 2002, Benoit v. Canada, the Cree and Dene people approached the
Federal Court claiming that the Canadian government had, for one hundred
years, failed to uphold a promise of tax exemption made to them and other
Native signatories of Treaty 8. Although the text of Treaty 8 itself makes no
mention of any tax exemption, the Aboriginal parties argued that it was
verbally promised to them by negotiators in 1899, and should therefore be
upheld by law. To back up their claim, the Cree and Dene appealed to both
documentary and oral history evidence. While the Federal judge agreed that
a promise of tax exemption was indeed part of the Aboriginal understanding
of the treaty — and that, in order to uphold the honour of the Crown, the
exemption should be respected as a treaty right — his decision was quickly
overruled in the Court of Appeal. There it was argued that oral history
evidence had been given undue weight, that in fact it failed to meet a
‘community standard’ test of reliability that should have been more
rigorously applied. Whereas in Delgamuukw the oral history evidence was
offered by individuals specially designated by the community and passed on
in rituals where its veracity could be publicly scrutinized, here oral history
was passed on from one random individual to another in an informal
manner. Without such checks and balances in place, the court deemed the
oral history evidence equal to hearsay, and the case was ruled in favour of
the Crown.

In a more recent Supreme Court case, Bernard and Marshall (2005),
oral history was used to prove that commercial logging, or something like
it, was an essential aspect of Mi’kmaq society in 1760. While the court

emphasized admissibility, flexibility and sensitivity to the aboriginal
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perspective in these matters, the oral history evidence heard in the case was
deemed unreliable and inconsistent. This is partly a result of the historical
distances involved; the farther back one wants to go with oral traditions the
more strained they become. Paradoxically, the legal structure that makes
oral history evidence useful — and sometimes necessary — also makes it
unreliable. The emerging picture is that, for one reason or another, oral
history evidence tends to be discredited in court, and is generally unable to
satisfy the conditions of usefulness and reliability.

The tendency of judges to devalue oral history evidence is not only a
result of a clash of cultures. There are some very sensible and grounded
reasons for being suspicious of oral history evidence. Stuart Rush put the

point well in his research on the status of such evidence:

The courts are reluctant to use oral history [because] oral history is
considered by many judges to be self-serving. Those judges consider it to
be hearsay given by a party with an interest in the outcome of the
litigation...The implications of treating it like other evidence are
enormous. Thus, it is the type of evidence that courts are not accustomed
to accepting without a somewhat greater degree of confidence in the
evidence. (Rush, 2003, sect. 1X)

Alexander Von Gernet, who has served as an expert witness in many
cases and whose testimony in Benoit helped to devalue oral history evidence
and swing the case in favour of the government, reports to the Canadian

Department of Indian Affairs:

Many oral traditions do not remain consistent over time and are either
inadvertently or deliberately changed to meet new needs. Aside from the
fallibility of human memory and inter-individual transmission, the factor
that most contributes to the changing expression of any given oral
tradition is the social and political context of the ‘present’ in which it is
narrated. (Von Gernet, 1996, 5.3.6.)

The central difficulty with oral history evidence is that it is a living
form of evidence that takes on what we would think of as the role of dead

evidence. Oral history is not like a document dating to the 17th century.
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Constantly changing, oral traditions survive by being told and retold, often
in different ways. And unless the courts are working with transcripts of oral
history interviews conducted beforehand (which, in fact, is often the case),
a people’s history can be made or re-made by the words of an elder in court.
The central anxiety that creeps up on all of us then, is, “What if they are
making this up?”

In an interview broadcasted on McGill University’s student radio
(CKUT) in October of 2004, a man who had spent 14 years in various US
prisons very lucidly explained that the hardest thing about doing time in
prison was not the threat of physical violence or isolation but the special
kind of abuse that comes with denying inmates trust, authority, or say in any
matter whatsoever: what he called the loss of the ability to be right. If a
guard decided that an inmate had spat gum, he explained, then that inmate
had indeed spat gum, period. Stripped of the power to be believed or to
demand that his beliefs be respected — an authority, however minimal, that
we take for granted in everyday life — the man struggled to remind himself
that he was more than a ghost: he struggled to maintain a sense of dignity
and integrity, or even a sense of who he was.

The peculiar, fascinating, and unfortunate thing about introducing oral
history evidence into the courtroom is not that it might not be believed, but
the looming threat that, like the beliefs of this prison inmate, it cannot be
believed. Whether it is for good reasons or bad reasons, the suspicion that
courts routinely throw at oral history evidence damages aboriginal people’s
sense of who they are, of their worth as a people. Canadian aboriginals are
surrounded by a dominant culture that cannot fully recognize, even when
willing, the value of oral history as they themselves would recognize it. And
the practice of placing their ancient traditions and customs on the
examination stand, only for them to be probed and scrutinized by non-

Native judges, is certainly humiliating. In a personal confession regarding



199

the Delgamuukw case mentioned above, an old Native woman remarked to
aboriginal rights lawyer Paul Williams: “We told that judge things we don’t
even tell our own grandchildren. We made ourselves naked in front of him.
And he did not believe us.”?

After more than thirty years of legal battles, on 17 July 2007, the Cree
people of James Bay finally came to an agreement with the federal
government. The deal, which includes Cree rights for self-governance, is
praised by both sides as a model for future aboriginal-state negotiations.
Still, this agreement arrives amidst a growing backlog of almost 900
unsettled land claims and a National Day of Action, this past 29 June 2007,
when First Nations from all across Canada publicly demonstrated for their
causes, grievances and frustrations. Much more work remains to be done.
One can only hope that aboriginal oral history is given due weight in the
future settlement of these claims. The deeper and more long-term hope,
however, is that oral history will be returned to its rightful place in aboriginal
societies and taken off the examination stand. To this end, the negotiating
table, where legal procedures can be left behind and a much more nuanced
and fluid notion of history adopted, may be a more useful and reliable ally

than the courtroom.

Notes

1. Before the ruling of C.J. Lamer, the criteria for proof of title was set
forward in the Baker Lake decision of 1980, and included the extra clause
that the plaintiffs prove the pre-sovereignty existence of an ‘organized
society’, which means a society with “an organized system of landholding
and a system of social rules and customs distinct to the band” (Baker Lake
v. Min. of I